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BEFORE THE

SNOHOMISH COUNTY HEARING EXAMINER HaPItul ti

DECISION of the HEARiNG ZXAMINEci PRO T1E

r7 he Matter of the Appeal of

MAP r2

Apeeal of a Notice rnd Order

DATE OF DECISION September 12 2007

DECISION SUMMARY Notice and Order AFFIRMED AppcalEENIED Monetary penalty assessed and
Appellant ordered to prepare Critical Area Study and apply for necessary permits to
remove fill

BASIC INFORMATION

LOCATION The subject property is located on Smith Island in the Snohomish River Estuary Street address is
805 80 Street SW Everett WA 98205

PROCEDURAL MATTERS

Motions to dismiss and to exclude evidence were made and either denied or delayed until an occasion arose for
decision

PUBLIC HEARING

The public hearing commenced on July 17 2007 at 200 pm

1 Appellant was represented by Jane Ryan Koler Attorney
061271194o

HLE NO 06 127119 CT

Snohomish County

Noar ngIxaminerbOffice
EmoI tie linoExalninorPcosnohon1ShN2i

DApuly Htcrtrta exarrtlrtmt

MS 4G5
3000 ReckatelIcr

Ewer WA 9L 1

K25 3G83558
FAX 425 364 01
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2 Snohomish County was represented y Elizabeth E Anderson Deputy Preseoutirig Attorney

3 riteIExaminer wes Gordon F Crandall Hearing Pro Torn

4 The hearing was held on July 17 2007 and August 7 and 8 2007 The hcarirg concluded on August S
2007 at 121 pm

Following the conclusion of the hearingYee Examiner irtade a site visit accompanied by the astameys
Paul Andersc oft4a Doparhnent ofEoy and Tom Finnerty ofPacific Topsoils

Final summaries were brn1ttc i by bosh parties in writing on August 15 2007

1931 I r a complete record an electronic recording of thla hoaxing is available In the Office of the hearing
Examiner

FFNDINGS CCNCIJUSONS AND DECSION

S Off Aa

Based on all the evidence of record the following findings of fact aro entered

J The master list of exhibits and witnesses which is a part of this file and which exhibits were considered
by the Examiner is hereby made a part of this file as if set forth in fuJi heroin

2 On June 27 2006 Snohomish County Department of Planning and Development Services PDS Code
Enforcement received a request from Peggy Togged president of Everett Shorelines Coalition to
investigate a possible violation of the countys Critical Areas Regulations She reported that she and two
others observed a dump truck plus trailer hauling dirt onto a pile of fill soil spread on top of lowlying
wetland meadow on Smith Island

3 The request for investigation was assigned to Code Enforcement Officer Craig Odegaard He determined
that grading at the site had occurred without obtaining the necessary permits and made contact with
personnel of MAP 2 LLC the owner of the land on which thc fill was located

4 On September 22 2006 MAP 2 LLC entered into a voluntary correction agreement The agreement
recited that MAP 2 LLC had allowed grading to oocur on its property in excess of 100 cubic yards
without obtaining the necessary permits andor approvals as required by the Snohomish County Code
grading flood hazard shoreline substantial development The agreement required MAP 2 LLC to
cease all grading activities and obtain the necessary permits andor approvals The required correction
date was January 15 2007 The agreement was signed by Craig Odegaard Code Enforcement Officer
by Melody Rucci Code Enforcement Supervisor and by Dave Foreman thc registered agent for MAP 2
LLC

5 Peggy Toepel of the Everett Shorelines Coalition also made a request for investigation by he
Washington State Department of Ecology DOE DOE commenced an investigation and referred the

MA2 asivls nO6117119doc 2
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matter to Paul Anderson its field representative for Snohomish Skagit and San 3uen Counties County
officials expressed an interest in coordinating Its enforcement action with DOE

6 MAP 42 LLC failed to Apply for the necessary permits by the oorroction data and on February 5 2007
PDS issued a Notice and Order with respect to the grading activity done without first Acquiring permits
The required corrective action In the Notice end Order was to remove the fill that was piece flitgaly
without permits and restore the area par an approved restoration plan The Order stated further that
prior to removal of the fill a critical arms study containing a restoration plan hell be subrnitted for
Snohomish County review and approval VYetland and buffer restoration was so regtti ed The

required acrrection elate vraa April 6 2007

7 On February 6 2007 MAP 2 L1C filed an appeal of the eaetice eed Order The appeal alleged the the
Notice and Order was defective and viotnted appellants right to clue process arid fundaments l fairness
for various mesons Exhibit72 and akad that the Notice And Order be disntirscd or that the deadlines
expressed in the Notice and Order be otended

8 The estimated amount of fill placed on the Smith slew site is from750001a0000 cubic yard The till
is from 15 to 17 feet in depth

4 in March 2007 Dr James Kelly a principcl of AC Kindig and Cmpany Cnvironmcntel Consuttina
was engaged by MAP 42 LLC to do a wetland study of the site Kelly issued a preliminary draft tenon
on July 16 2007 In which he indicated that

1 There is strcng evidence that no wetlands are present under a n jority of the fill
2 There is a small wetland at the northwest edge of the fill
3 Some areas south and west of the fill may meet wetland hydrology criteria
4 Wet soil areas wdre found beneath the fill estimated to be about 01 to 02 acres in area which

need further evaluation to determine ifthey are wetlands
5 Fill dirt in this area could be removed to facilitate hydrologic evaluation in the Spring of 2008 in

other areas of the fill additional data could be collected using borings or monitoring wells
6 The studies to date are preliminary and should be more thoroughly documented In a technical

memorandum

10 Wetland functions Inclgde water quality and improvements flood water storage fish and wildlife habitat
aesthetics and biological productivity The value of a wetland is an estimate of the importance or worth
of one or more of its functions to society Dr Kelly concluded that the fill here had no effect on the
functionality of any wetland

11 Jenne Friebel an engineering associate of Parametrix concluded that the area occupied by the fill was not
needed for flood water storage In that it would not Increase the level of flood waters Ina 100year storm
more than 12 inches Liz Burner of PDS disagreed and concluded that an area occupied by 150000 cubic
yards of fill would significantly affect the level of flooding in a 100year storm event

12 A fill 17 feet in depth will compress the native soil underneath from one to two feet However the fill
would not affect the level of the water table

13 It would coat from 45 million dollars to remove the fill and relocate it Such an operation would Involve
15000 dump truck loads and a 212 hour round trip

14 As of the date of the appeal hearing no application for any permit has been filed with PDS
MAPt12RV191eD061271 19doo 3
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15 Any Conclusion of Law deemed to bee Finding of Fact i2 hereby adopted as such

CONCLUSIONS Or LAW

FAX FAO 425 332 6n3 P 05

1 The hearing Examiner is authorised to hear an appeal from s Notice and Order and to malo a decision an
the appeal SCC2020203085200 30@210

2 rading in excess of 100 cciblc yards rrruirce a gilding permit SCC 31638010 A leedfiil in a
shoreline environment requires a substantial development permit SCC 3044205 Filling in a flood
hazard zone requires a flood hazard permit SCC3343C020

3 Appellants contention are summarized as follows

The County is not justified in requiring that the fill be removed The County routinely issues after the
feet permits when work is dorto without ES permit The area is zoned Industrial and there are ether
enormous fine fl the ram The County can impose ponelties iesteud of requiring the fill to be removed

Dr Kelly made a preliminaryatudy of the area to determine whether any part of the site was a wetlan
He concluded that there was n small wetland at the northwest edge of the fill and that the areas south and
west of the fill needed more study to determine if there areas contained wetlands Removal of the fill is
not needed to make this dotcrmiration Paul Anderson of DOE did not make a wetland delineation and
his conclusion that the till must be removed to do so was in error

The fill does not affect flood storage as It is adjacent to Puget Sound with unlimited capacity for
floodwater storage

The County committed various procedural errors such as deviation from procedures for designated
wetlands failing to follow code requirements for issuance of Notice and Order not charging appellant
with a nuisance and the Notioe and Order was not specific as to which acts were violations

4 Snohomish Countys contentions are summarized as follows

The violation is egregious and undisputed There has been no progress towards compliance as agreed in
the voluntary correction agreement Three permits are required for the work grading substantial
development shoreline and flood hazard Appellant has failed to apply for any permits or to submit the
required critical areas study

In making a decision on the appropriate remedy for a code violation the relevant factors include the
egregiousness of the violation whether the violation was intentional whether the owner is an
experienced business man familiar with land use regulations the length of time before commencing
compliance the uncertainty of getting permits the lack of apparent progress and coming into compliance
and whether environmentally sensitive areas are included All of these factorsare present In this case
The County has discretion to order appropriate correction of a violation and has done so by ordering
removal of the fill Wetland areas and their buffers must be restored The procedural errors charged are
without merit All violations of the code are nuisances which may be subject to abatement The appeal
should be dismissed and the appellant should be ordered to abate the violation by removing the fill The
Hearing Examiner should retain Jurisdiction to enforce compliance with the Countys requirements

MAFd2 REVLSBD06127I IQdoe 4
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5 The code violation allowing grading to occur without obtaining the necessary permits was clearly
established The required correction action in the February 6 2007 Notice and Order Exhibit IS
required the Appellant to remove the fill that was placed illegally without permits and restore the area
per an approved restoration plan Prior to removal of the fill a critical are study containing a
restoration plan was to be submitted for Snohomish County review nrd approval ettand end bufosr

restoration was required for non authorized gradinz activities The required correction dal was April a
2007

G Appellant did not maize my app nt effort to comply with the Notice and Order untli March of 007
when 4 engaged Dr Iai3s Kelly to do the critical aeas study required y the Order By July 1f 2007
Dr golly Ives le to issue the preliminary draft report referred to in Finding of Fact No 9Tho required
corrooriun date had long since explori

7 Appellantssite manager testified that it would take 15000 dump truck and trailer loads to remove the
fill This testimony establishes that MAP 2 illegallyutrriped 5000 loads of fill did at the site without
ob aintn4 the necessary permits

8 The violations were clearly established by a preponderance of the evidence and the County enforcement
officials PDS have discretion to fashion a remedy that fats the violation The decisions of PDS as to
compliance should not be disturbed absent abuse of discretion The Examiner is convinced that this Is
not the case given the record made at the hearing The procedural errors alined by Appellant are
without merit

9 The Notice and Order should be affirmed Appellant is ordorcd to complete and submit the Critical
Areas Study containing a restoration plan to the County for its review and approval Wetlands and
buffers shall be restored It will be for PDS to determine whether an after the fact grading permit can
Or should be issued for any area where 1111 can be placed legally following a good faith effort by MAP 112
to comply with the Countysrequirements and this decision

10 Monetary penalties of 250 per day each and every day the violation continues to exist starting at the
date of this order are imposed and shall accrue and be ongoing In accordance with SCC 3085260 until
PDS makes a determination that the required corrections have been completed to the satisfaction of the
department

11 Any Finding of Fact deemed to be a Conclusion of Law is adopted as such

DECISION

The Notice and Order Is AFFIRMED The appeal of the Notice and Order Is DENIED Appellant is ordered to
apply for the necessary permits and preparc and submit a Critical Areas Study containing a restoration plan to the
County for its review and approval Wetlands and buffers shall be restored Appellant shall pay to Snohomish
County a monetary penalty for the violation found to exist of 250 per daystarting on the date of this order for
each day the violation continues to exist on the site until PDS makes a determination that the required corrections
have been completed

Decision issued September 12 2007

tylAtvzRVISED06127119doc 5
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EXPLANATION OF RECONSIDERATION AND APPEALPPCCEDU IiS

The decision of the Hearing Examiner is final And conclusive with right of eppeat to the County Council
1fowcver reconsideration by the Examiner may ui o be sought by ono or more parties of record The following
paragrefphs summarize the reconsideration and appeal processcs For more information about reconsideration sod
appetl procedures please see Cipter 3072 SCC and the res olive Exnminer and Council Rocs of Procedure

Any party of record may request renonsideration by the i4nminer A petition for reconsideration must be files in
writing with the OfYco of the Hearing rxRrniner 2 Floor County AdrninistrttionEast Building 000
Rockefeller Avenue Everett Washington Mailing Address MIS 405 3000 Rockefeller Avenue Everett WA
93201 on or before P B l QQ2 Titan is no fee for filing a petition for reoonsideration The
petitiower for reemslderntien shall mail or Ceti erwre provide a copy of the petition ror reseontideratiorl to
all parties or record on the dateotMing iCC35704

A petition for reconsideration does not have to be in tt spacial form but must contain the name railing address
and daytime telephone number of the petitioner together with the signature of the petitioner or of the petitioners
attorney if any identify the specific findings conclusions actions andor conditions for which recansid rtrtIon is
requested state the relief requested and where applicable identify the specific nature of any newly discovered
evidence ndar changes proposed by the applicant

The grounds for seeking reconsideration arc limited to the folic waving

a The Hearing Examiner exceeded the Hearing Examinersjurisdiction

b The Hearing Examiner failed to follow the applicable procedure in rracug the hearing Examiners
decision

c The Hearing Examiner committed an error of law

d The Hearing Examinersfindings conclusions andor conditions are not supported by the record

o New evidence which could not reasonably have been produced and which is material to the decision Is
discovered or

f The applicant proposed changes to the application in response to deficiencies identified in the decision

Petitions for reconsideration will be processed and considered by the Hearing Examiner pursuant to tho
provisions of SCC 3072065 Please include the County file number In any correspondence regarding this case

This decision of the Hearing Examiner is final and conclusive with right of judicial review in Superior Court
pursuant to the Land Use Petition Act Chapter 3670C RCW However reconsideration by the Examiner may
also be sought by one or more parties of record The Examinersaction on reconsideration would be subject to
appeal to Court The following paragraphs summarize the reconsideration and appeal processes For more
information about reconsideration procedures please sec Chapter 3072 SCC and the Examiner rules of
procedure

MAP2 REV19Ep06127119doo 6
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The following paragraphs suntrnarize the rppeci process For more information about appeals to Superior Court
please see Chptsr 3670C RCN RCN4321C075 WdtC 19711680 Chcpter 30fi5 SCC and applceahle court
rules

Pursuant to Chapter 3OS5 SCC and Chapter 36700 RCW any person hnvirg standing under RCW367C060
may file a Lard Use Petition in Superior Court Service oil parties must be as recuired by RCW3

Th cCst cf transcribing the record of rocoodings of copying photographs video takes and oversized
documents and of staff time spent ir copying and assembling the record and preparing the return for filing wir t
the court shall be borne by the petitioner ttCI 3670CI10j Picase include the country rile number in any
correspondence r yarding this case

IONOAyV1 t toy enaRrlnystiMp11V bORa iii

5affDis

Department of Planning and Development Services Craig Odegaard
Prosecuting AttorneysOffice Liza Anderson

Tho following statement is provided pursuant to RCW 367013130 Affected property owners may request a
change in valuation for property tax purposes notwithstanding any program of revaluation A copy of this
Decision is being provided to the Snohomish County Assessor as required by RCW367013130

MAP63 atpaseW61271 lada 7
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rRTiES OF RECORD REGISTER
rAP2 05 127119

APPEALNOUPPAIED 872907MK

AM AT LAW
JANE RYAN KOLER
PO SOX 2509
GIGH WA 98

PEGGY TCEPEL
P O BOX 18288
EVERETTWA 00203

MAP 2 LLC
805 80TH ST SW
EVEREiTWA 08205

SNO CO PROSECUTORSOFFCE
ELI7ASETN ANDERSON
3000 ROOKEFUERAVEMS 604
EVERETT WA f8201

A CKNDIG
JAMES KELLEY
P BOX 2495
REDMOND W RS073

u01 74 9

FAX NO 425 28 333
P 06

SNO CO DEPT OF PLAN DV SVCSCRAIG ODEGAr
3000 ROCKEFgLLER AVEMS004
EVEREIT WA 98201

MARK WOLKEN
2f01 HILLSIDE LANE
EvERErr WA 902rJ 14C
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AGREEMENT BETWEEN SNO OMISH COUNTY

PACIFIC TOPSOILS INC AND MAPf2 LLC
AOF MElwT

This Agreement is entered into by and 2etween Snohomish County County a
political subdivision ofthe State of Washington Pacific Topsoils IncPacific Topsoils
and NAP2 LLC MAP the owner of the real property Property described
below

RECITALS

WHEREAS MAP Is theowner of property MAP Site identified by Snohomish

County Tax Account No 290505 0Q4 00400

WHEREAS Snohomish County Issued a Notice end Order of Penalty requiring
MAP to remove all fill from the MAP site which the Snohomish County Superior Court
Cause No 072077438 upheld in Si LLUPA appeal except for one Issue

WHEREAS MAP2 LLC is the owner of property on Smith island
Weyerhaeuser Wood Waste Ste or Weyerhaeuser site identified by Snohomish

County Tux Amount No 2g05G500400 00 Everett WA 98205 The Weyerhaeuser
site is adjacent to the MAP site

WHEREAS the Weyerhaeuser site is subject to an Ecology approved Model
Toxics Control Act MTCA cleanup action to contain contaminants from the site
Pacific Topsoils is completing the decommissioning of the former wood waste landfill
and placing a captop on the former Weyerhaeuser site The cleanup work Is being
done pursuant to a plan Approved by the Snohomish Health District and the Washington
State Department of Ecology and other perrnits and approvals from Snohomish County
and the City of Everett

AfP6c10000000328
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removal of the unlawful fill place

set forth below

NOW therefore in exeha

1 MAP agrees to obi

restoration and rerr1diction war

appliss for a grading permit to

Snohomish CQUf7V end deliver

3000 Rockefeller AteIvereit V

on the MAP site

14CiNErYMENr 13E1NEEN SNONONMH
COUNTY PACIFIC TOPSOILS IJlr L2 PAGE 2 OF a

42 55143493

11ffEREAS Pacific TO s He grading permit which authnrfzes creation of the
captop on the Weyerhaeuser 51e expifed on August 5 2008

WHEREAS Pacific Tops ifs desires to utilize the fillthtt was unlawf i d
c

on the MAP 5it8 to Complete the cappingtopping work at thoWeYarhaausr site

authorized under state health d strict county and city permits and approvals The
County believes it is in the best Interest Of the public heat environment to facilitate
the completion of the MYCA wo on thalNeyerhaeuser site and to expedite the

on the MAP site in accordance with certain conditions

gefor nutttal promises the parties agree as follows
Its permits to authorize all grading activity and

red c

T 310 P03 F 724

hc0048 P 4

2 Snohomish Count will allow grading to be done onti4 r tser site

and fill to be removed from the MAP else for placement on theikWeyerheeuser sits before
issui rce of a grading permit en related restoration Ind remecietion epprov fs an

accomplishment of the following conditions

a MAP snail submit E grading pemit app1i rAion e Shoreline Management

Act pirrnit application e floodplaan perrrilt Gppiication a SEPA cheektist and any other
necessary parrit appifeationsrr 4tnpciby the County for the MAP site to 8nohomIsh

County by October 31 2000

b MAP shall pay to S6homish CQLtnty a greiing permit fee 23200 and

an associated investigation fee 023200 in the total amount of40400 at the time it
hove fill from the MAP site P yrnent shall be nude to

d to Tom Rowe or his designee Admin W 2d Floor

A 98201

0000000329
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c y August 15 Z008 MAP will present to Snohomish County a written

recommendation from Dr fames Kelley a wetland biologist identifying the areas from
which material will ret be removed from the MAP site and equipment than will be used
In removal of matariats and the amount of material that will be left In place to insure that
no further damage is on to critigal areas by the soil removal process on the MAP site

d Pacific Topsoils s1 sent a SPA checklist and grading permit
r

application for the Weyerhaeuser site to Snohomish County on August 8 2008
e Pacific Topsoils will submit to the County a m9 ya technical

certification report that all material placed on the Weyerhaeuser site meets the

geotechnic l recommendations of the latest closure plan for material and placement
This mon ly r t will only be required until a grading permit is issued for the
Weyerhaeuser site

f P I is Topsoils will present written confirmation from theWwhingtori
State Department of Ecology DO staling work ontte c evera selfflue

i

though Pacic Topsoils NPDES permit for theWeyerhaeuser site is due to expire
3 MAP will preseN e wetland restoration plait for the MAP site no fore than

August 10 2008

4 Snohrnisfi Coupy Uow MAP to remove Q tahle materlatiz from the

stockpile on the MAP sitsbs6creoi parmits to authorize the grading and related
restoration and r4medration plan approval for theme P 334 and to place suitable
materiels from that toclipitle onttteiNeyerhaeuser clams I1gTefore a grading
permit is obtained to facilitate completion of the eyerhaeutscr site captop which is part

of the remediation plan for that properly MAP will submit a copy of the complete
application For the MAP site pyOctaker 10 200

AGREEMENT 8E r EEN SNOHOMISH
COUNTY PACIPIC TCPSQlLe MAP 2 PAGr 3 OF 6

4255143453 T 310 P0409 F

P

0000000330



MAR 25 09 2251 FFNPT I EVE ETT

J3t24 20H 751Alvl

the following 8Ctedule

AGREEMENT @FTWEEN SNc 1OriuSH
COt PACIFIC TOPSOILS a MAP2 PAGE 4 OP

4255i42449

Li Snohomish County allowing such actions to occurbcadE It serves the

pubtaa wetfare complete thacap on the contaminated Weyerhaeuser site B8

expeditiously as possible Further removing the fill materials from the MAP site as

early as pp helps to preserve anycritisal areas located beneath the stockpile on

the MAP 2 site Removal of any fill located on wetlands helps to prevent damage to
wetlands

6 Monetary penalties on theMAP site Snohomish County Cause No 072

077438 commenced on September 13 2007 The Parties agree that monetary
penalties ceased accruing on August72008 49 date Met Pacific Topsoils flied its

C tn
gradliv permit application fortheWeyerhaeuser remediaticn site The Parties agree
that MAP owes the County monetary penalties in the amount of 72248

7 MAP shall satisfy the penalty owed the County by a paying to the

County the amount of 572245 or b paying to the County the amount of 536124 and

providing inkind wetland enhennernentto lncrsaset functions and values of to

YetlandS On the MAP itee ict the amount of 361 Ma value of the inkind wetand

enhancement an tho MAP situshall bs thr fair market valua and shall be in addi ion

to the work toterrova the fill and to rettorQ th viatlanas and buffera on t he
MAP sits their pryvioletion state as set forth in theI ExaminersSeptember
12 2007 Order

8 Satisfaction of the terms set forth in paragraphs 6 and 7 ghsli be subject to

T 310 P F 794

hJo 048 P 6

0000000331
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Option a Monetary penalties in ttie amount of72248 shall be paid to the
County in two equal payments The first payment of 36124 shall be due no later than

December 10 2008 The second payment of 35124 shall be due no later than
December 10 2009

Option b Monetary penalties in the amount of 38124shell be paid to the
County in two equal payments The first payment of 13002 shall be due no later than

December 10 2008 The second payment of18052 shall be due no later than

December 10 2009 The inkind Wetland enhancement on the MAP site in the amount

of38124 shall be completed to the satisfaction of the County by December 10 2009
Pacific Topsoils will exercise good faith efforts fo aorripiete dirt removal and wetland

restoration work by December 10 2009 ff It is unable to timely complete such work

and has been exercising good faith efforts to doso end has made substantial progress
the County may extend he deadline epacifted for reasonable period

9 The rnonetety value of wetland enhancement shall by determined

by the fair wr to of labor to install millgetion and the fair market

vacua of pints and mitigation materials utilized Any disputes about the fair market

value of the inkind wetland enh ncement shall Iva ranched by binding erbtratinn If
MAP fails to time pay penalties or to perform the additional wed nd enhancement

work as set forth in pnragraphs 69 the entire sum of72248 shall be due
10 MAP eh 1t imMedlotely withdraw its rernadnIrtg orient issue that was

remanded Co the SnohornlyhCounty 1earing Examiner by the Sndhornish County
Suporior Court in Cause No 072477438 tux1 the exooutian of this Agreement

AGREEMENT BETWEEN SNQHOMISH
CCUNTY PAACiFIC TOPSOiLS Ix MgP2 P C b OF G

0000000332
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DATED this day of December2108

LAW OFFICES OF JAN RYAN KOLER PLLC

0

Jane F yin Koler WSBA 1354f

CIFIC TOPSO lNC

BY
Dave Forman
President

Pacific Topsoils Inc

5NOHOMISH GQUi
By tom ttrL
Tom Rowe Division lVIsnager
SnohorniSh County Departnitrit of
Planning and Developirlunt Servi ses

o ue 111771 t
STATE OP eN

CQUNIY OF elkfl
On this J day of I ca 1 2008 before me the undersigned a NotaryPublic in and for the State of1kef t duly commissioned and sworn personally appsas dL

tJ e f b A4t f F

Jto rr p rsonaily known or proven on the p 1s16 of
satIsfisotory evidence t be the
y ttTDc ioto i 1A 54101 the individual who
exscutad the withinfclrgoing inetrumenl and acknowledgadsaidinstrumsnt to b Ills free
end voluntary act end dAed

WifhsE my hand and Sf hereto affixed the clay and year is this per lficate above wrIttSn

Prrnl Name
NoTAPYLiLIC in And ar the Ante of r

Way11011tn rosiding of Pr

ray Obmfnlesion 00

AGREEMENT EETtNEEN SNGHOM SH
COUNTY PACIFIC TQP8OiLS 8 M1kP FAGS 6 OF 5

4255143499

I

T310 POT09 F r94

3 yy 3 P e

By
Dave Forman

Managing Member
MAP i 2 LLC

TA R11 N d atER
cvmniusbr 1609952

ilofory Publfa CciltQmfo i
Me Comm spina AL zi 20

Vol County
spina



9 Parametrix documents stating that its study is preliminary

and that it contains speculative undocumented conclusions

regarding wetland filling



Janusz Bajsarowicz

From Becky Reininger breinincenparametrixcom
Sent Friday December 01 2006 223 PM

To januszb apacifictopsoilscorn

Subject wetland and floodplain memos

Page 1 of 1

Hi Janusz

I have seen drafts of both the wetland and the floodplain memos but neither is quite ready to send to you yet
Im hoping for Monday for the wetland memo but Im not sure of Andreas schedule and Tuesday For the
floodplain Jenna will not be in on Monday In summary the floodplain memo does a good job I think of
explaining why we dont really have any concerns there The wetland memo concludes that mitigation would
likely be required by the Corps Ecology and SnoCo and states that given the existing acreage of wetland on the
project site and mitigation ratio requirements complying with local regulations to provide mitigation in the form
of wetland creation onsite for further wetland fill may be difficult to achieveat question of
whether they were able to determine if it is in fact wetlands that were already filled the memo states Without
excavating the existing fill material it is difficult tc quantr c rnuch if any of the 1102 acres of area meets
wetland

The 1102 acres is based on some calculations that our GIS department did for me based on my eyeballing the
boundary of the area that youve already filled by looking at the aerial photos taken during the flooding Im
attaching that drawing so you can let me know if you think I got the boundary close to reality

Talk to you next week
Becky

Becky Reininger
Environmental Planner

Parametrix Inc
411 108th Avenue NE
Suite 1800

Bellevue WA 98004
425 4586387 office
425 4586363 fax
425 466 2341 cell
breiningeraparametrixcom
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rn Janusz Bajsarowicz ianuszb pscitictopsoilscon
i Jane KcleraneLjkcderlawcom
Scr t Aednesd4January 02 2005 1 IG9 AM
Subject FVV Viatild text for submittal letter

Janusz Ra

Pacific 1 opsciis Inc
425 3312700 office
425 5143499 fax
125 2314526To5iie

From Marti Louther rnailto mioutherr@parametrixcom
rent Wednesday February 21 2007 1258 PM
To JanuszB@Pacifictopsoilscom
Cc Andrea Gates Becky Reininoer
Subject Wetland text for submittal letter

Janusz

Per our telephone conversation today I have recommended that Pacific Topsoil include a submittal letter to the County
the grading application In this letter I suggest that a disclaimer is provided regarding how the wetland fill area was

cermined In addition you have asked whether or not FT should do additional soil borings in the wetland fill area
and I agree with that approach

Please review the text below and let me know today if you have comments I will be out of the office tomorrow and
Friday but back in the office on Monday

Thank you
Marti

Parametrix has preliminarily determined that about 781 acres of wetland has been filled on the Smith Island site in
a January 24 2007 technical memorandum This area has only been estimated based upon aerial photographic
interpretation data collected from existing onsite wetlands and best professional judgement Soil borings were not
conducted to determine the limits of potential wetland fill

In order to more accurately determine area of wetland fill Pacific Topsoils is in the process of working with Parametrix
wetland biologists to dig soil pits within the existing fill pile to further refine the amount of potential wetland area that
was filled Once this data has been collected and analyzed it will be presented to Snohomish County Ecology and the
Corp for their verification

Marti Louther

Wetland Ecologist
125 4586214
425 4586363

gJouther parametrixcom

PARAMETRIX
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Date

To

From

Subject

ENGINEERING PLANNING ENVIRONMENTAL SCIENCES

TECHNICAL MEMORANDUM

December 4 2006

Becky Reininger Parametrix

Andrea Gates Parametrix

Pacific Topsoils Inc Smith Island Preliminary Wetland Findings
cc Marti Louther Parametrix Project File
Project Number 555 5261 001 0103
Project Name Pacific Topsoils Inc Facility Expansion

Parametrix was retained by Pacific Topsoils Inc to identify and fielddelineate flag wetlands located
north and west of an existing onsite Pacific Topsoils Inc facility on the following Snohomish County
Tax Parcels 29050500400400 29050500400600 29050500300600 and 29050500300200 Parametrix
was further retained to review and define boundaries of wetland impact identified by Snohomish County
as a critical areas violation on tax parcel 29050500400400 Pacific Topsoils Inc is located on Smith
Island south of Steamboat Slough and north of the Snohomish River within unincorporated SnohomishCounty Washington

The purpose of this technical memorandum is to 1 describe the preliminary results of the oneday
wetland field reconnaissance conducted at the Pacific Topsoils Inc site on November 21 2006 and 2
provide an outline of applicable wetland laws regulations and recommendations for action
Topography within most of the project area is relatively flat gently sloping to the west The dominant
plant community throughout the site is composed of grasses and forbs Shrubs and small trees are foundalong stream corridors that coincide with and define the northern and western site boundaries Theeastern and southern site boundaries are roughly defined by gravel roadways Fill material has been
placed without a grading permit within the northeastern portion of the project site The project site is
approximately 346 acres in size roughly 1102 acres of the site has been filled with non native soils
METHODS

Prior to the field investigation the National Wetlands Inventory NWI map Marysville quadrangle
USFWS 1987 and the Soil Survey of Snohomish County Washington Debose and Klungland 1983
were reviewed to evaluate documented occurrence of wetlands and hydric soils in the project area Black
and white 1995 and color 2001 and 2003 aerial photographs of the project area and fill area were
reviewed prior to Parametrixsfield investigation

This study followed the US Army Corps of Engineers definition of wetlands Wetlands are defined as
areas saturated or inundated by surface or groundwater at a frequency and duration sufficient to support
and which under normal circumstances do support a prevalence of vegetation adapted for Life in saturated
soil conditions Environmental Laboratory 1987 The methods specified in the Corps of Engineers
Wetlands Delineation Manual Environmental Laboratory 1987 were used to delineate onsite wetlands
These methods comply with those in the Washington State Wetland Identcation and Delineation
Manual Ecology 1997

A90
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Wetland

Stream

TECHNICAL MEMORANDUM CONTINUED

On November 21st 2006 potential wetlands were identified by visual inspection of site conditions
including the presence of hydrophytic vegetation hydric soils and evidence of wetland hydrologyinundation or soil saturation Transects throughout the site were established to detailed vegetation
soils and hydrology characteristics of the site however the boundaries of potential wetlands were not
delineated or flagged Transects were established approximately 100 feet apart extending in a general
north to south direction At 50foot intervals along the transect a sample plot was dug to evaluate soils
vegetation and hydrology A wooden stake was placed at the location of the sample plot and identified
with either pink or bluewhite flagging whether it met vvetland or upland criteria Data forms were not
filled out as this was only the preliminary findings of the study Approximately twothirds of the site
was evaluated utilizing this methodology

PRELIMINARY FINDINGS

Wetland boundaries at the Pacific Topsoils Inc site have not been established however based on our
field investigations to date approximately two thirds of the site would likely meet wetland criteria
Based on review of historic aerial photographs and findings of a buried peat layer fill material has
previously been placed on the site Although fill material was historically placed on the site the site
conditions have been present fora durationong enough for we an con 1 ions to e present throughout aportion of the site T e no rist ve howsAuger silly clay loam soils throughout the
entire site Puget silty clay loam soils are classified as hydric soils or have hydric characteristics
The wetland and stream categories are presumed based on the preliminary reconnaissance observations
the categories may change following a more detailed wetland delineation and stream analysis
A stream is located along the northern and western site boundaries The stream flows within a welldefined Ushaped channel The stream channel is approximately five feet deep and four feet wide
Banks of the channel are predominately vegetated with shrubs and saplings Common vegetation present
is Himalayan blackberry Evergreen blackberry red alder and salmonberry Common cattail and other
herbaceous vegetation extend from the bank of the stream channel below the ordinary high water mark ofthe stream

Pacific Topsoil lnc

Table 1 Preliminary Wetland Rating and Buffer Requirements

Ecology
FWS Class 1 Rating

PEMC j II

Snohomish

County
Category

3

US Fish and Wildlife Service FWS wetland class Cowardin el al 1979

2

Snohomish

County
Buffer

Dominant Vegetation
25 feet

Type 3

i
100

2

Hruby et al 2004

Preliminary Snohomish County wetland category per SCC 3062
4

Presumed without anadromous fish use Buller width with anadromous fish use is 150 feet

II Bentgrass velvet grass soft rush meadow
fescue creeping buttercup

APPLICABLE LAWS AND REGULATIONS

Several federal state and local regulations affect the development of wetland areas Agencies having
jurisdiction over development impacts associated with onsite wetland include the US Army Corps of
Engineers the Washington State Department of Ecology and Snohomish County
Regulatory agencies require that mitigation efforts follow this prescribed sequence

Avoiding the impacts altogether by not taking a certain action or parts of an action

U2 55552610010103I

December 4 2006
Pgrifir Tnluoil3 In rcdmda 120406dor



Pacify Topsoils Inc

Minimizing impacts by limiting the degree or magnitude of the action and its implementation by
using appropriate technology or by taking affirmative steps to avoid or reduce impacts
Rectifying the impact by repairing rehabilitating or restoring the affected environment
Reducing or eliminating the impact over time by preservation and maintenance operations duringthe life of the action

Compensating for the impact by replacing enhancing or providing substitute resources or
environments

Monitoring the impact and taking appropriate corrective measures

TECHNICAL MEMORANDUM CONTINUED

Federal

At the federal level wetlands and streams are protected by Section 404 of the Clean Water Act CWA
which regulates placement of ill in waters of the United States The US Army Corps of Engineers
administers Section 404 of the Clean Water Act which regulates the discharge of dredged or fill materials
into waters of the United States including wetlands The US Army Corps of Engineers must be notified
regarding any alteration or filling of a wetland The timing and nature of the notification can vary
depending on the specific project and applicable Nationwide Permit NWP or Individual Permit An
activity may be authorized under a NWP only if that activity and the applicant satisfy all of the NWPs
terms and conditions The project must meet both the national and regional conditions of the NWPs
including compliance with the Endangered Species Act and any special conditions added to the permit
for the project to be authorized under a NWP If the Corps finds that the proposed activity would have
more than minimal individual or cumulative net adverse impacts on the environment or may be contrary
to the public interest they may require a modification of the proposal to reduce or eliminate thoseadverse effects or a standard individual permit may be required Nationwide Permit 39 Residential
Commercial and Institutional Developments allows for the loss of up to 050 acre of non tidal waters of
the US wetlands excluding nontidal wetlands adjacent to tidal waters for the construction or
expansion of residential commercial and institutional building foundations and building pads and
attendant features that are necessary for the use and maintenance of the structures

Unless exempt from regulation all projects involving fill in waters of the US whether or not these
waters are special aquatic sites are required to evaluate practicable alternatives that would have less
impact on the aquatic ecosystem When an activity is proposed to occur in a special aquatic site ie
wetland fill and it is not water dependent the regulations presume that 1 practicable alternatives that do
not involve special aquatic sites are available and that 2 these alternatives will have less adverse impact
on the aquatic ecosystem Both of these presumptions must be clearly rebutted in writing by the applicant
as a prerequisite to complying with the Section 404b 1 guidelines and thus to potential permit
issuance Unless the applicant clearly demonstrates to the Corps that the proposal involving wetland fill
is the Least environmentally damaging practicable alternative the 404b 1 guidelines prohibit the
placement of fill material and the permit will be denied

Compensatory mitigation may not be used as a method to reduce environmental impacts in the selection
of the least environmentally damaging practicable alternatives for the purposes of requirements under the
Corps guidelines If it is determined that potential impacts have been avoided to the maximum extent
practicable the remaining unavoidable impacts will then need to be mitigated to the extent appropriate
and practicable by requiring steps to minimize impacts Compensation for aquatic resource values can
only be considered after impacts have been avoided and minimized to the greatest extent possible
State

Activities that affect wetlands and streams may also require a water quality certification Section 401 of
the CWA which is implemented at the state level by the Washington State Department of Ecology

3 002
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December 4 2006
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TECHNICAL MEMORANDUM CONTINUED
Ecology Ecology reviews projects for compliance with state water quality standards and makes
permitting and mitigation decisions based on the nature and extent of impacts as well as the type andquality of wetlandsstreams being affected

Additionally any work or activity undertaken within shorelines of the State is subject to review under the
Shoreline Management Act 9058 RCW Such work or activity must be conducted in accordance with
the requirements of the local Shoreline Management Program
Local

At the local level Snohomish County regulations require assessment of critical areas for all development
activities that may affect streams wetlands and buffers SCC 3062 Snohomish County is currently in
the process of reviewing and updating these regulations According to the 2006 Draft Snohomish CountyWetland and Fish Wildlife Habitat Conservation Areas Chapter 3062A wetland on the Pacific
Topsoils Inc site meets the criteria of a Category 3 wetland with a regulated 60 foot buffer The stream
adjacent to the northern and western site boundaries meets the criteria of a Type F stream with a standard
buffer width of 100 The stream buffer width with anadromous or resident salmonid presence is 150 feet
Mitigation is required for loss of area or functional value of wetlands streams and buffers regulated
under the Snohomish County Code Under the current Snohomish County Code wetland function and
values shall be replaced in kind at a minimum ratio of one replacement value to one existing valueAccording to the 2006 Draft Snohomish County Wetland and Fish Wildlife Habitat Conservation
Areas Chapter 3062A mitigation for Category 3 wetlands in the form of wetland creation is required at a
21 created to impacted ratio Mitigation in the fore of wetland enhancement for impacts to Category 3
wetlands is required at a 41 enhanced to impacted ratio Enhancement is allowed in lieu of creation for
up to one acre of wetland fill Mitigation for impacts to the functions and values of wetlands fish and
wildlife habitat conservation areas and buffers shall be inkind and onsite Offsite mitigation may be
approved only in those situations where appropriate and adequate onsite mitigation can not replace the
functions of the wetlands fish and wildlife habitat conservation areas or buffers at an equivalent level to
the offsite location Offsite mitigation must occur in the same sub drainage basin for streams lakes andwetlands

SUMMARY

The Pacific Topsoils Inc expansion site is approximately 346 acres in size of which 1102 acres havebeen filled with non native soils According to preliminary field investigations by Parametrix anapproximately 15 acre wetland is located on the undisturbed portion of the site Under the current
Snohomish County Code the wetland is regulated as a Category 3 wetland with a standard buffer width
of 25 feet Adoption of the proposed Snohomish County regulations would increase the wetland bufferwidth to 60 feet

Without excavating the existing fill material it is difficult to quantify how much if any of the 1102
acres meets wetland criteria If a portion of the site does meet wetland criteria mitigation for these
wetland impacts may be required onsite in accordance with local state and federal regulations
If Pacific Topsoils should choose to explore filling additional areas on the site mitigation would likely be
required by US Army Corps of Engineers Washington State Department of Ecology and Snohomish
County Given the existing acreage of wetland on the project site and mitigation ratio requirements
complying with local regulations to provide mitigation in the form of wetland creation on site for further
wetland fill rnay be difficult to achieve

RECOMMENDATIONS

Parametrix recornmends the following actions

Pacific Topsoils inc

4 Oti2 555 5261 001 0103
December 4 2006
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Date

To

From

S bject Pacific Topsoils Inc Smith Island Expansion Site Wetland Delineation and
Impact Analysis

cc Janusz Baisarowicz Pacific Topsoils Inc
Becky Reininger Parametrix
Marti Loather Paranetrx
Project File

Project Number 555 5261 001 020304
Project Name Pacific Topsoils Inc Smith Island Site Expansion Project

LN

ENGINEERING PLANNING ENVIRONMENTAL SCIENCES

TECHNICAL MEMORANDUM

January 24 2007

Jane Koler Law Offices of Jane Ryan Koler
Andrea Gates Parametrix

Parametrix conducted wetland delineations en the Pacific Topsoils Inc PI1 Smith Island Site
Expansion site located at 3000 West Smith Island Road Marysville Snohomish County Washington
Section 05 Township 29 North Range 05 East Willamette Meridian Smith Island is located south of
Steamboat Slough and north of the Snohomish River within unincorporated Snohomish CountyWashington Figure 1

PROJECT DESCRIPTION

Grading and filling activities on a parcel owned by PTI Parcel 29050500400400 were observed by
Snohomish County on July 19 2006 In a letter dated September 15 2006 Snohomish County Planning
and Development Services issued a Voluntary Correction Agreement to PTI for grading activities
conducted without necessary permits andor approvals on Parcel 29050500400400 Figure 2 This letter
stated that as a corrective action all grading activities were to cease and necessary permits andor
approvals are to be acquired for grading activities conducted in violation Further monetary penalties may
be imposed by Snohomish County if the terms of the Voluntary Correction Agreement were not met per
Snohomish County Code 30852602Additionally the Washington State Department of Ecologyconducted a site visit in November 2006 to assess the site conditions

PTI is proposing to expand soil processing operations at their existing Smith Island facility in Snohomish
County to include 28 additional acres of adjacent land portions of Snohomish County Tax Parcels29050500400400 29050500400600 29050500300600 and 29050500300200 The current soil
processing operations is situated on 100 acres owned by PTI within the western part of Smith Island The
current facility is located almost entirely within unincorporated Snohomish County however a small
portion is located within the city limits of Everett The entire proposed expansion site is located within
unincorporated Snohomish County Figure 3
SCOPE OF SERVICES

Parametrix was retained by PTI to identify and fielddelineate flag wetlands located north and west of
an existing onsite PTI facility on the following Snohomish County Tax Parcels 29050500400400
29050500400600 29050500300600 and 29050500300200 Parametrix was further retained to review and
define wetland boundaries that were filled from grading conducted in violation of the Snohomish County
Code on Parcel 29050500400400 and identify preliminary mitigation options for potential wetlandimpacts

A99
n02i19



10 Janusz Bajsarowicz testimony regarding the preliminary

nature of the Parametrix study



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

3

4

5

6

7

8

9J

BY MS KOLER

Q Mr Bajsarowicz what is your understanding about that

technical memorandum that Parametrx cad on

January 24th 2007

A Was is my understanding of it

Q Yes

A Meaning

Q Well was that a final determination was it a

preliminary determination what kind of determination

was that

A That was a determination essentially for the area

adjacnt to the fill with preliminary information for

CROSS EXAMINATION

report at the time our owner was looking for

the area underneath the fill and I believe that final

mitigation information and he was looking at

purchasing some additional sites or working on some

additional sites for pursuing the project that we were

looking at at the time which was that field project
that entire field

Q Isnt it true that there had been no testing of the

area beneat he fill

A No to that point I dont thi k the ewas any testing

Q Isnt it true that
Parametrixfreco mended that Pacific

Topsoils do further testing of the area beneath the

JANUSZ BAJSAROWICZ Cross Koler 133
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8 you were to ever submit that preliminary report to any

9

10

beneath the fill was tentative and preliminary
A They did indicate that to us and I think there was a

disclaimer that was to be included with a letter if

that was to be submitted

fill

A It is true that Parametrix recommended that yeah

Q Isntit true that Parametrix warned Pacific Topsoil
that its conclusions about the area beneath the fill

were only preliminary
A They did tell us that multiple times yes

Q Isnt it true that Parametrix even suggested that if

Y

government agency that you should have disclaimer

language which indicated that the analysis of the area

And isnt it true that earlier iterations of the

Parametrix report concluded that they had no idea what

was beneath the fill

MS MARCHIORO Objection Lack of

foundation that Mr Bajsarowicz has seen any earlier

iterations

JUDGE NOBLE It does need foundation

Mr Bajsarowicz did you see a memorandum that

Parametrix did on December 24th 2007

A I have no idea

Q Could you look at A90 please
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A A 90 which is Exhibit 90

Q Thats correct

A Yes I see the technical memorandum

Q Have you ever seen that technical memorandum before

A I believe I have yes

Q Could you look on the last page and read the second

paragraph in the summary

A READING Without excavating the existing fill

material it is difficult to quantify how much if

any of the 1102 acres meets wetland criteria If a

portion of th ite does meet wetlard criteria

mitigation for these wetland impacts may be required

on site in accordance with local state and federal

regulations

Q And did Parametrix reiterate this conclusion in

various e mails that they sent to you

A I think over both verbal conversations e mails and

various meetings we had with them yes they did

The were multiple different forms of communicat
i

Q So Parametrix was attPmpiag with a lot of energy to

urge upon Pacific Topsoilsoils the proposition that they

needed o r9n furhQr study of the area beneath the

fill

MS JARCHIORO Objection Calls for

speculation on what was in the mind of Parametrix

JANUSZ BAJSAROWICZ Cross Koler



10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3

4

5

JUDGE NOBLE It does That obj ection is

sustained

Q Did Pacific Topsoils understand from Parametrix that

they needed to do further study of the area beneath

the fill

6 A That was indicated to us by Parametaix yes

7 Q AnLi dice Pacific Topsoils determine teat it was ccoin

8 to do further study of the area beneath the fill

9 A Yes Pacific Topsoils did make that deterrmination

Q And did Pacific Topsoils hire Parame rix to help them

do further study of the area beneath the fill

A Yes we did

Q And did Parametrix coordinate drilling teams and

ill

the project manager for that yes

activities that related to the further study of the

A I believe they did yeah When we first began putting
in pi zometers and doing borings they were basically

Q And isnt it true that the reason that Dr Kelley came

onto the team is that Parametrix no longer had a

senior biologist on staff

A Yes We were told by Parametrix during a meeting I

dont know which meeting but we were told that their

senior biologist was leaving and at thatmeeting with

Parametrix we were discussing how to continue doing
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the monitoring that we were doing

And the further study of wetlands was also considered

A Yes Actually I think Marti suggested Dr Kelley
r

Q And so thats how Dr Kelley carne to join the team

A Yes

Q And so Pacific Topsoils at Parameir ix s rlJgestoIi

7 studied the area beneath the fill

A Thats correct

Q And Pacific Topsoils declined to give the preliminay
report to Ecology because it was preliminarv is that

correct

A WTe declined to give the report to Ecology because it

was decided that further data needed to be collected

underneath the fill

JUDGE NOBLE Excuse me What was the last

part of what you said

THE WITNESS Further data needed to be

collected underneath the fill

Q Do you remember exactly what Parametrix told you about
this preliminary report that they did thats dated

January 24th 2007

A I dont know what you mean by that what they told me

Q Can you tell us exactl what enior

report

biologist who wrote that report told you about that
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ISMS MARCHIORO Objection Hearsay

Can you summarize exactly what she told you

MS MARCHIORO Regardless its asking for

an out of court statement to prove the truth of the

matter asserted and the individual who made the

out of court st is not going to be a witness at

this hearing

JUDGE NOBLE That is true but I previously
fate that we have a somewhat relaxed hearsay

standard so I will allow that one answer

MS KOLER Pardon

MS MARCHIORO Can I ask is it to the

second one the question summarizing what she told

him on exactly what she said

him

JUDGE NOBLE No summarizing what she told

A When you say summarize what she told me can you

4 Continuing by Ms Koler What did she tell you you

know about her perceptions of that report

JUDGE NOBLE I maybe should elaborate on my

ruling I allowed that because you are inquiring into

the area of why Pacific Topsoils did not send the

wetlanddneation report to Ecology and the
u

inqui y I understood it to be was what was the

reasoning of Pacific Topsoils that was based upon this
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one communication

MS MARCHIORO And I guess it should be

clear that Ms Louther is not the author of the

report in case thats been made less clear by some of

the questioning and testimony

L UDCE NOBLE The questioning ha to do with

why Pacific Topsoils did not send it to Ecology

Thats the only relevance that this question has

MS KO L E R Yes

JUDGE NOBLE So just a quick answer to that

question would be allowed

A We did not send that report to Ecology beaus I think

that version of it was written basically to discuss

mitigation more so than anything for our owners

sake trying to understand what kind of mitigation

wouldbe required

A That is my understanding

Q

and I think the decision was made

that we were going to do further analysis underneath

the area where the material was

Q Continuing by Ms Koler Was Marti Louther one of

the biologists who w that report Mr Bajsarowicz

A To my understanding yes I know Marti was heavily
involved in the tro

Q Was she in fact the senior biologist at Parametrix

Mr Bajsarowicz de warn you give you any
Do
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warnings about that report

A What do you mean

Q Well

JUDGE NOBLE That goes beyond my ruling
We really are getting so far down The line on xec say

what someone else thought about this report that

think were in danger of compromising the relability
of his testimony So 1 did allow one question no

more

Q Mr Bajsaiow you were concerned about mitigation
and why did you have that concern at that point in

time

A Our primary concern for mitigation was that our

owners intention in that project was to be able to

take that entire 35 acre field and as much as he could

fill agood chunk of it and he to know how

much land would be necessary for mitigational purposes
to be able topursue that type of a project

Q Mr Bajsarowi did You have any understanding of

wetland issues at the point in time that this

situation arose

What do you mean did 1 have any understanding
A

Q Had you had any training or familiarity with wetlands
A NoT
Q ou had any training in wetlands
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A No but Ive learned a lot through it

Q Did ou understand that it would be very difficult to

fill a field that had wetlands

A At the time I did not no

Q And did you understand that you know like you sere

very concerned with mitigation were you not with

respect to the unfilled field project

A Yeah My primary concern was complying with the

voluntary correction agreement and assuring that we

had whatever was necessary to pursue the project that

I was instructed to essentially work on

Q And was a huge concern of yours getting a permit as

fast as possible

A Yeah My primary goal was obviously meeting the

voluntary correction agreement deadlines

head

Q And what Parametrix was telling you about wetlands and

that sort of thing did that kind of sail on over your

f

relevance

MS MARCHIORO Objection Vague and

JUDGE NOBLE I understand this is cross

examination but the witness is being led and

MS KOLER Dont I have a right to

cross examination

JUDGE NOBLE You do but hes also

JANUSZ BAJSAROWICZ Cross Koler
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witness later in yc case so I think maybe its not

very helpful to put words in the witnesss mouth so

you worked

projects

perhaps you could clarify that question

Continuing by Ms Koler Did you understand based on

sour first of all did you have any tra ng in

wetlands

No

And before your job with Pacific Topsoils where had

A In the environmental industry primarily in California
actually only in California

Q What city in California

A I worked in Southern California

Q Do they have wetlands in Southern California

A Im sure in areas they do but I didnt work on any

So did you understand the advice that Paramerix was

giving to you about the filling of wetlands
A From reading I guess Im confused The advice

Parametrix was giving me

Q When they were talking about your proposal to fill the

unfilled field did they think that was an easy

projectt to permit

A No I think that they were always trying to

essentially get a message to our management about how
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involved that project would become how entailed that

project would be

Do you think that you fully understood what they were

telling about the difficulty of that project because

of your lack of ta ng

A I dont think had an understanding that you could

nct dc that type of a project at that time

Q Oxay Id 1 ike you to take a look at A91 Please

Can you tell me what that is

A Its an e mail from Marti tc myself

Q Okay And what recomme does this a mail make

to you

A The message that this e mail is giving to us is
r

essentially that if we were planning on submitting
what Parametrix has done up to this date in their

report that we needed to include this language in

either a cover letter or the report or somewhere

GE NOBLE Excuse me What exhibit

number are you on

MS KOLER A91

JUDGE NOBLE Thank you

MS KOLER Id like to offer A 91 into

evidence if I could

JUDGE NOBLE Is there an objection to A91
MS MARCHIORO No
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JUDGE NOBLE A 91 is admitted

MS KOLER 1 would also like to ask the
f

Board to admit into evidence Exhibit 90 the

Parametrix technical memorandum dated Decembe 4

2006

R 19

JUDGE NOBLE Was there an offer of Exhibit

MS MARCHIORO Yes Id be happy to make
that offer He identified it and indicated that it

was sent to him

JUDGE NOBLE He did Im going to admit

both Exhibit A 90 and R 19

MS KOLER I guess we would like to object
to admitting the well I guess we wont

And you admitted A 91 just to clarify is that

correct

JUDGE NOBLE Yes

MS KOLER Okay

Q Continuing by Ms Koler Theres one other thing I

would like you to take a look at Mr Bajsarowicz
Id like you to look at Exhibit A 99 please 89

A A99

Q A 89

A Okay

Q Could you read
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1 A Hang on

Q Pardon

A I have to find it I dont seem to have it 89

Q A 99

A 9

Q 89 Im sorry 89

A I doZ t have 89

MS MIX Its in the other notebook

A Okay I have it

Q Could you tell me what this is

PAUSE IN PROCEEDINGS WHILE

WITNESS REVIEWING DOCUMENT
A Its an e mail originally from Becky Reininger to

myself and then I responded back to Becky
And could you read the section thats in brackets that

says With regard

JUDGE NOBLE Excuse me This is Exhibit

A89

MS KOLER Thats correct

JUDGE NOBLE Which is the subject of the

motion in limine and I reserved ruling on that

MS KOLER Oh excuse me Okay

MS MARCHIORO And I dont think we had an

opportunity to report back to the Board I had an

opportunity to speak to Mr Bajsarowicz over the
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1 break and while I will withdraw my motion in limine

2 with respect to those six exhibits I am reserving my

3 right to interpose objections to those documents

4 JUTGE NOBLE I see

5

G

7

8

9

10

11

12

MS MARCHIORO In terms ci evidentiary

objections

JUDGE NOBLE Yes

MS KOLER And Iaologize Judge Noble

We had decided that in the hallway and

JUDGE NOBLE Thats all riaht Im up to

speed now

A So what would you like me to do

Q Continuing by Ms Koler The section thats in

brackets With regard to your question if you

would read that for us please Mr Bajsarowicz

A READING With regard to your question of whether we

are able to determine if it is in fact wetlands that

were already filled the memo states without

excavating the existing fill material it is difficult

to quantify how much if any of the 1102 acres of

area meets wetland criteria

MS KOLER Id like to ask that that

exhibit be admitted into evidence

MS MARCHIORO And Ecology would object
from the standpoint of in my discussion with
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Mr Basarowicz he indicated that he did not make any

markings on the document Therefore it would be

inapproir to put that document into evi ence with

some level of highlighting thats not in the original

JUDGE NOBLE I think the Board

overlook the highlighting and so Exhibit A89 will be

admitted

Q Continuing by Ms Koler And to the best of your

knowledge nothing has changed on the property after
this e mail from Ms Reininger

A What do you mean nothing has changed on the property
Q No further testing was done by Parametrix before they

did the iteration of the report the January 24th

report

A No further

Q testing of the area beneath the fill was done by
Parametrix

A There was no testing of the area underneath the fill

until whenever that started February or March of

2007 I dont remember when it was but there was no

testing underneath the fill until that time

Q Thank you

MS KOLER

JUDGE NOBLE

MS MARCHIORO

I have no further questions

Redirect

s

Yes I do have a few

able to
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MS KOLER Were on page 84 for this

deposition

Q READING QUESTION With respect to the filling of

wetlands lets see

Lets just go on to another question and then

well come back to that

As far as you know Dr Kelleys study was the

only effort that has been made to look at wetland

conditions at the site is it not

A Im sorry Can you restate that again pleas

Q As far as you know is Dr Kelleys study the only

effort that has been made to look at wetland

conditions at this site

A No

Q Okay Id like you to look at your deposition

testimony or Id like to refresh your memory about

your deposition testimony page 49 lines 21 and 22

A What exhibit number is that

Q It was an appendix to the brief but I dont think we

have appendices now

Okay So the question I asked you is

READING QUESTION Because like to date

unless Im missing something isnt Dr Kelleys study

the only study of the area beneath the fill

That was the question I asked you And your
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answer is

READING As far as I know its the only effort

that has been made to look at wetland conditions cn

the site

A Okay On the site cr beneath the fill

Q On the site No th area beneath the fill The

question Was

READING Mr Stockdale because to date unless

Im missing something isnt Dr Kelleys study thje

only study of the area beneath the fill

And your response was

READING As far as I know

effort that has been made to look

c n itions on the site

it is the only

at wetland

Was that your response that you made under oath

on October 31st

A I believe so

Q And do you recall telling me on October 31st that a

preliminary step in characterizing the area beneath

the fil was to sample that area

A Yes

Q And do you recall telling me that as of October 31st

2007 that our opinion Dr Kelleys study was the

only stay of the area beneath the fill

MS MARCHIORO Objection Asked and
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1 answered And the first time it was asked she

2 changed it when she referred to the deposition

3 transcript so Mr Stockdales testimony appears to be

4 inconsistent when its not

5

6

7

8

JUDGE NOBLE Well

MS KOLER I was going to say this has not

been asked and answered This is a separate question

One question just to clarify was about Dr Kelleys

9 study Deng the only effort made to look at wetland

10 conditions under the fill and then this other

11 question was in his opinion his study was the only

12 study of fie area beneath the fill

13 JUDGE NOBLE Well were burning up time

14 here and I made a note on that first question of

15 whether it was the first effort to look at wetlands at

16 the site and it seems like the confusion here has to

17 do with either beneath the fill or at the site so a

18 nice precise question would be good so were sure the

19 witness knows what hes answering

20 MS KOLER Okay Well shoot let me do

21 this again so Im not confusing the witness

22 Q Continuing by Ms Koler So you stated that

23 Dr Kelleys study was the only study of the area

24 beneath the fill is that correct

25 A Thats correct

ERIK STOCKDALE Direct Koler
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Q And you testified that Dr Kelleys study was the only

effort that had been made to look at wetland

conditions at the site is that correct

Well its not the only study at the site Its the

only study rthat has looked at wetland conditions

underne th the fill

Didnt you testify though at your deposition that it

was the only study thats been made of wetland

conditions at the site

A Well I think it gets to what I believe was the

question that you were asking me

Q Can I just show ycu this to refresh your recollection

JUDGE NOBLE Could you let the witness

answer And again youre really burning up time so

I think if we just let him answer we can move on

A So Ms Koler if your question during my deposition

and right now is if Dr Kelleys study was the only

study looking at conditions under the fill that is

correct

But if your question was whether it was the only

study looking at conditions on the entire site I

would say no

ERIK STOCKDALE Direct Koler

because there had been other studies

Q Do you want to just read the answer that I gave to

you I questioned you I said here if youll look at

the question read the question and then read the
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answer And this is on page 49 beginning at line 18

please

MS MARCHIORO And Id ask that you go

ahead and read both of those into the record

Stockdale

Q So MrNtockdale if you just start here line 18

A So line 1 8

Q And thats a question

A The question

READING Because like to date unless Im

raising something isnt Dr Kelleys study the only

study of the area beneath the fill

ANSWER As far a know it is the only effort
that has been made to look at wetland conditions on
the

Q Thank you

And Dr Kelley excuse me Mr Stockdale on

that occasion did you also testify that Dr Kelleys

continuing analysis would help Ecology figure out to

the best that you could the extent of the vegetation
thats occurred on the site

A Thats correct

23 Q And did you tell me on that occasion that a

24 preliminary step in characterizing the area beneath

25 the fill was to sample the area
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MS MARCHIORO Objection

Q under the fill

MS MARCHIORO Asked and answered

A The extent under the fill

Q To sample the area under the fill But shes

objected so now Judge Noble has to rule

JUDGE NOBLE What is your response to that

MS KOLER My response is I dont think

Ive asked it you know I have not asked it And

Ive never asked him a question about whether it was

necessary to sample the area beneath the fill and

since theres been

JUDGE NOBLE So youre asking him if he

feels its necessary to sample the area under the

fill

MS KOLER As a preliminary step to

characterizing the area I think thats pretty

fundamental in this case because

JUDGE NOBLE Ill let him answer

question

A Well sampling under the fill would provide you more
information about the extent of the conditions before

they were filled

Q Thank you

MS KOLER No further questions
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1 approximately here

2 Q All right

3 A Thats the northern lobe of the fill and there may be a small

4 portion of the unfilled area that overlaps with that wetland

5 Q Okay So the fill would have been placed on top of the

6 wetland is that right

7 A Yes

Q So then to determine definitively whether or not a wetland
7

9 existed there what would need to be done to make that

10 detination

11 A The fill would need to be removed and I think the area would

12 need to sit idle for a year maybe longer so that the

13 vegetation and hydrology would have some chance of

14 reestablishing And then a delineation should be done at that

15 time

16 Q So again you would look at the vegetation the hydrology and

17 the soils

18 A Thats correct

19 Q Okay You indicated that you were out on site in the fall of

20

21 done in the fall the spring or the summer

22 A It can influence the presence of water the hydrology

2006 Does it matter when a site evaluation is done if its

23 Typically during the summer such as now into October November

24 depending on when the rains return you may not have the

5 presence of water to meet the hydrology criteria And in that

BMA Court Reporters 425 2527277
3206 Wetmore Suite 12 Everett WA 98201
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1 Q And that would be an evaluation of the soils and the vegetation

2

3

and whether er not there was any water Is that accurate

I dont know that they looked at soils on the site What you

4 can do is you can look on one por on of a site characterize

5 the conditions in detail And then if you have similar

6 vegetation on another portion of the site say this Looks

similar therefore we believe this is also wetland

9 MS ANDERSON Okay Thank you Nothing further

g HEARING EXAMINER Thank you All right s noon

10 MS KOLER I was just goi to ask him a couple of

11 questions But should I do it after

12 HEARING EXAMINER No Do it now

13 RECROSS EXAMINATION

14 BY MS KOLER

15 Q Mr Anderson you didnt do any boring so that you were looking

16 down in the area of the fill did you

17 A I did not

18 Q And you were doing your explorations at the periphery of the

19 fill were you not

20 A Thats corrct

21 Q So you reall dont have any idea whats beneath the fill

22

23

24 Q So youre assuming that because there was some wetlands some

you

No

25 scattered wetlands on the periphery of the fill that they

BMA Court Reporters 425 252 7277
3206 Wetmore Suite 12 Everett WA 98201
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1 werealso beneath the fill

2 A Thats correct based on my site visit and the previous

3 information that I had reviewed

4 Q And you dont know and you do remember tellina me

5 that the hydrology at that site was uncertain

6 A I remember telling you that the soil wasnt saturated at the
7 time that I was on the site But there was enouoh moisture in

8 the that I believe delineation was required The soil was

9 not dry

107

10 Q And do youalso remember that when 1 called you you know to

11 speak to you you know what was being done on the site and

12 so on you directed me to speak to an attorney from the
13 Attorney Generals office did you not

14 A Thats correct

15 Q So thats probably why you havent been getting reports from me

16 about the progress of wetland delineation is that correct

17 MS ANDERSON Objection Asking the witness to

18 speculate

19 HEARING EXAMINER Sustained

20 THE WITNESS I spoke to Mr Bajsarowicz

21 HEARING EXAMINER Sustained Sustained

22 MS ANDERSON I have no further questions Thank

23 you

24 HEARING EXAMINER See were both lucky All right

Its noon Do you have another witness5

BMA Court Reporters 4252527277 0005 S 7
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and penalty and during the period immediately before

issuing the order and penalty I did spend a fair

amount of my time on this project yes

Q So you didnt tell me that you spent between 20 and 50

percent of your time

A As I recall your question related to a specific

portion Of the enforcernent action and thats what I

was respcnding to if Im recalling correctly

Q While were locking for that well come bac to that

in a minute I dont want to be burning up our time

in that way

Mr Anderson isnt it true that this penalty

action was commenced under the Water Pollution Control

Act

A That is true

Q Mr Anderson Id like you to just read 9048120

subsections 1 and 2 to just kind of orient

ourselves here

A Is there an exhibit or do I proceed

Q You can just read that

A 9048120

Q Thats correct

A This is Title 90 RCW water rights environment

9048120

READING Notice of departments determination
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1 that violation has or will occur report to department

of compliance with determination order or directive to

be issued Notice

1 Whenever in the opinion of the department any

person shall violate or creates a substantial

potential to violate the provision of this chapter or

Chapter 9056 RCW or fails to control the polluting

content of waste discharged or to be discharged into

any waters of the state the department shall notify

such person of its determination by registered mail

Such determination shall not constitute an order or

directive under RCW 4321B310

Within 30 days from the receipt of notice of such

determination such person shall file with the

department a full report stating what steps have been

and are being taken to control such waste or pollution

or to otherwise comply with the determination of the

department whereupon the department shall issue such

order or directive as it deems appropriate under the

circumstances and shall fully notify such person

thereof by registered mail

Thats the text thats highlighted Thats what

Im to read

Q Well lets pause there for a moment

Now isnt it true that the department did not
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proceed under that notification statute and they

didnt notice Pacific Topsoils by registered mail and

request that they come forward and provide

information

A The order and penalty were sent out by registered

mail

Q Im asking you if before sending out the order and

penalty you gave Pacific Topsoils notice under

9048120 subsection 1

A I notified Mr Fajsarowicz

Q Answer my question yes or no Did the Department of

Ecology by registered mail send out to the owners of

Pacific Topsoils notice that a penalty was being

considered and give them an opportunity to come

forward and provide information

A No

Q Okay Go on and read the next section of that

immediate action please

A The subparagraph 2 or subsection 2

Q Yes please

A Subsection I guess 2 paragraph 2

READING Whenever the department deems

immediate action is necessary to accomplish the

purposes of this chapter or Chapter 9056 RCW it may

issue such order or directive as appropriate under the
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7 A We determined that the violation should be resolved
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1

2

circumstances without first issuing a notice or

determination pursuant to subsection 1 of ths

section

Q You can stop reading there

So Mr Anderson Ecology determined in this ca

that immediate action was necessary is tat correct

Q But because you didnt go by the notice provisions in

9048 120 subsection 1 Ecology deemed that

immediateaction was necessary
A We proceeded under the advice of our senior management

and Ecology enforcement staff

Q Could you read 9048240 to us

A 9048240 Water pollution orders for conditions

requiring immediate action Appeal

READING Notwithstanding any other provisions
of this chapter or Chapter 9056 RCW whenever it

appears to the director that water quality conditions
exist which require immediate action to protect the

public health or welfare or that a person required by
RCW 9048160 to obtain a waste discharge permit prior
to discharge is discharging without the same or that a

person conducting an operation which is subject to a

permit issued pursuant to RCW 9048160 conducts the

same in violation of the terms of said permit causing
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water quality conditions to exist which require
immediate action to protect the public health or

welfare the director may issue a written order to the

person or persons responsible without prior notice or

hearing directing and affordir the person or persons
responsible the alternative of either

1 Immediately discontinuing odi fying th ey er modifying

discharge into waters of the state or 2 appearing
before the department at the time and place specified

in said written order for the purpose of providing to
the department information pertaining to the

violations and conditions alleged in said written

order

Q Mr Anderson did Ecology send out notice to Pacific

Topsoils under this immediate action section and give
them an opportunity to come forward and provide

information to Ecology or to immediately cease the

discharge

A Well we issued an order and penalty and asked them to

remove the fill

But did you give them the opportunity to choose

between those two alternative forms of action and to

either come forward and provide information to Ecology

after due notice or to immediately discontinue the

discharge
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MS MARCHIORO Objection Lack of

foundation that Idr Anderson utilizes this particular

statute in his work

JUDGE NOBLE Your question does include an

assumption and so there isnt a foundation about

that We dont know maybe he does We ask1 We should al

Q Well I guess Ivlr Anderson you issue penalty orders

in your work do you not

A Yes

And in this case twopenalty orders were issued byQ

Ecology were thev not

A No One penalty was issued and one order was issued

Q And presumably such penalties should have been done in

accord with the provisions in the Water Pollution

Control Act should they not

A I believe so

Q And so Im asking you now did you provide notice the

sort of notice to Pacific Topsoils and the

opportunity the two options that are indicated when

immediate action is necessary

A Well I told them that they needed to provide a

delineation I was waiting for them to do that We

would have discussed the

Q Mr Anderson Id like you to answer my question yes

or no Did you provide notification

PAUL ANDERSON Cross Koler
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you

IQS KOLER Ive forgotten what the caestion
was

JUDGE NOBLE You asked him if Pacific
1

Topsoils was provided an opportunity to communicate

i
with Ecology or make some choice that you saw in th

statute and he was talking about his coTr unications

with Pacific Topsoils prior to the issuance of the

order And I would just like to know if he was

finished withhis answer

MS KOLER Oh okay

THE WITNESS I was not

A Continuing What I had started to say was I was in

communication with Mr Bajsarowicz as an agency and

personally we would prefer to resolve these issues

informally not issue orders and penalties and work

cooperatively with the property owner

I didnt feel that that was the case I was

operating on a good faith basis in October when I met

with Mr and by late December I was

beginning to be concerned that they werent operating

with that same premise When I didnt receive the

delineation report in mid January it was clear that

we needed to step this up to formal enforcement

Q Continuing by Ms Koler Thank you

PAUL ANDERSON Cross Koler 235



5

6

7

8

9

10

11

12

13

14

a 5

16

17

18

19

20

21

22

23

24

25

1

2

3

were saying Weve got to pursue this as quickly as

porsible

A Youre referring back to the November 2Sth email

Q Yes I am

A And Im sorry youre saying that my knowledge was I

didnt understand what was under the fill therefore

we have to proceed quickly

Q My question is you didnt know what was under thee

fill you had seen no study establishing what was

under the fill

A T had the National Wetlands Inventory and the soil

survey which identified wetlands on the site The

soil survey intersected on an aerial photograph with

the fill and then the fill was shown intersecting

with the wetland Iwas conv incedthatthefil1had

been placed in wetlands

Q But it was a judgment on your part there was no

actual evidence of what was under the fill

A Judgment is part of my job and all of the wetland

guidance documents discuss using best professional

judgment when in the field

Q Now isnt it true you told me after that October 27th

site v that you had enough knowledge to demand a

wetland delineation

A I dont remember saying that and I dont remember

PAUL ANDERSON Cross Koler 250
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demanding a delieation

Q Didnt you ask Pacic Topsoils to perform a wetland
i

delineation on that occasion

A I did ask Ask and demand are two different terms

Q And you told me you had not yourself done a wetland

delineation on that 20 to 30 minute site visit

A Thats correct Ive never maintained I did a

delineation

Q You told me that you had simply gathered enough

information to believe that a wetland delineation was

necessary

A Thats correct

Q Now isnt it true that theres quite a gap between

saying We eed a wetland delineation and imposing

an 88000 penalty

A Im not sure what a gap is

Q Well when you penalize someone for example if you

get a speeding ticket the officer is saying I saw

you speeding isnt that true

A Thats correct

MS MARCHIORO Objection Well Ill let

it go He answered

Q Isnt it true that when Ecology issued this penalty

order it didnt have actual evidence about the area

beneath the fill and it didnt have actual evidence
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typically put together a brief sketch and a writeup

Ycu could potentially tell the client within a day or

two what your findings were maybe get a draft memo

out the next week So within a month

should be able to have stuff done

Q So did you need the wetland delineation from

Parametrix to support your conclusion that enforcement

action was merited

A We11 if we had received the I guess the short

answer is po If we had received the delineation

typically what would happen is wed have a site visit

with the property owner and their consultant and we

would verify the boundary in the field and look at it

talk about it Maybe this flag moves over here maybe

its fine

But we were never provided that opportunity And

had we received it I dont think we would have

proceeded with formal enforcement I cant say for

sure but the fact that we didnt receive it and I

was informed that the report was done was something
we considered

Q In January

A Correct

Once you make your initial site visit you

rs two you

PAUL ANDERSON Board Questions 326
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perform a wetland delineation
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October 27th site visit

And what did you document cn your site visit in your
field notes

A I documented the general field conditions listed some

species It was a little uneven to walk on so I

thought possibly the site had been disked at some

time

And then I also describe the soil color the fact

that there were mottles at 10 inches and the color of

the mottles or redoxirnorphic features The soil was

moist but not wet at 12 inch and there was

occasional etches of spirea rows in unmowed areas
The reed canary grass and the spirea were dominant
those are wetland plans wetland communities and on

the north side of the fill rills were visible and I

also saw concrete and wood and what appeared to me to

be construction debris

Q Did you reach any conclusions regarding the site

during your site visit

A Yes I did

Q What were those conclusions

A I concluded that there were wetlands on site fill had
been placed in wetlands and that a delineation needed

to be done

Q Do any of the manuals or guidance documents that you

PAUL ANDERSONDirect Marchioro 188
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A Yes

Q Because you relieb on rhizospheres which are at the end
of the list No 7 seven out of ten did you reevaluate

the parameter to ensure that the proper decision was
reached

A I asked Pacific Topsoils to and thee never pro7ided the

information

Q Im sorry You havent gotten Dr Kellys report is

that correct

A I

got2freport I did not receive the

Parametrix report which their biologist stated that
wetlands were found and I asked Pacific Topsoils to do
a delineation My purpose was not to do a detailed
delineation

I visited the site to determine whether I thought
there was sufficientevidence to ask for a delineation

and t at wetlands had been filled which is what I did
18 Q Did you observe that there were facultative species of

plants at the site

20 A I would ave to look at my plant list I think one or
21

two of the species may be listed facultative and some
22 of the grasses maybe

23 Q Certainly there were a lot of grasses on the site
24 A Yes

25 Q So in some areas that were grassy areas there were

Examination by KOLER
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It may be a manifestation of past agricultural activit
From a regulatory perspective that doesnt necessarily

mean the site would be viewed as agricultural land
Q Well these lands that Pacific Topsoils property is

located on they certainly have been influenced by human
activity such as agriculture have they not

A They have been influenced Agriculture is one of the

influences

Q And you cant take that out of the equation when you
look at them can you

A
I found wetland vegetation and wetland soils on the

periphery of the fill and felt I had sufficient evidence
to request a delineation

14 Q But did you factor in to your analysis that this site
15

has been disturbedbydrainage facilities and so on
16 A Im not aware of drainage functional drainage
17 facilities on the site

18 Q You dont think the dikes have an effect on Pacific
19 Topsoils site

20 A

I would not define a dike as a drainage facility
21 Q Water control facility
22 A

A dike is a form of a water control facility
23

gQ And the tidal ate and the dikes are influencing
24 activities or conditions on the Pacific Topsoils site
25 are they not

Examination by KOLER
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A Im not sure what a facility is

Q By Ms Koler A dike is a facility is it riot

A I wouldnt describe it as a facility As I and

Mr Stockdale have said repeatedly the dikes would

reduce the amount of flooding on the property but it

6
doesnt necessarily mean that wetlanlsotarc Tit and

7 hya ology arent present
r

0 I3u t it could

9 A It could

10 Q I mean clearly it could couldnt it

11 A It could it it could not

12 Q And tide gates same thing couldnt it

13 A
Tide gates generally would reduce the amount of water on

14

15

the site Whether it reduces it below the threshold to
meet a wetland I don tknow

16 Q Drainage tiles

17 A Drainage tiles could I would expect that drainage
18 tiles that had not been maintained for 24 years would
19 have little or no effect

20 Q Pipes

21 A Im not aware of pipes Pipes potentially could Pipe
22

on top of the ground wouldnt have any effect on
hydrology

Pipes in ditches and so on would would they not

25 A
Im not clear where the pipe is or what the purpose is

Examination by KOLER
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the wetlands under the fill

A They used a methodology that T think is a standard of

practice in wetlands delincation And maybe if I

could it would be easiest if I demonstrate for the

Board

Youve got an area you can look on an aerial

photograph you can see what this loons like Its

got certain characteristics color whatever If you

place something on top of it now you can see that

well some of it is obscurcd but you can go back and

lock at the site conditions along the edge of this

feature and determine that theyre consistent with

features outside the book and that from looking at

aerial photographs or looking at the table before I

can infer that tabletop underneath the book is similar

to the tabletop you know in and out

What Parametrix did is they did transects across

the site which included going from unfilled portions
of the site across the fill unfilled portions of the

site again similar to what I described with this

illustration

Q Now is this consistent with your analysis
A Its a more detailed analysis What they did was a

delineation I never went on the site to do a

delineation I went on the site just to determine if

r
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this is first wetland penalty Ecology has imposed under

WPCA
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filling penalty that Im aware of

involved in at Ecology
Q And how long have you been at Ecology

me earlier but I forgot

llep ment of7855I Tor 15year

as you know in that

Examination by ROLER

or that Ive been

5 i A Actually I didnt tell you Ive been with

5

C

I know you told

the

Q Okay So as far
years this

would be the wetland filling penaltyrenalty that would

have gone to the Pollution Control Hearings Board
A Thats correct

Q And when youre enforcing likea spill you know what

definitely happened I mean you see oil in the water
is that correct

A Well Im not in the oil spill program
Q Okay But I guess Im concerned about just

understanding how Pacific Topsoils

opposed to a warning or as opposed

Go and get a wetland delineation
wetlands study How did Ecology

and give them this penalty

MS MARCHIORO Objection asked and answered

numerous times earlier in the deposition and

got a penalty as

to an order saying

or Go get us a

just leapfrog forward

I would

not want Mr Stockdale to be asked to go back over what

I would say was half an hour to 45 minutes of his prier
testimony
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A Its a different case

Q Did it seem to have any bearing on this case
MS MARCHIORO Id interpose the same

4 objection

5 Q By Ms Koler You can go ahead and answer

6 IA Its a different case

7 Q Its a different case but Im asking you if you
8 personally believe not your attorney but you that

9 it has any relevance to the present case
A I dont know I dont

Q Well just think about it for a minute and tell me
A No response

Q I think while youre thinking about that well come

back to that You told me that this 88000 penalty

imposed on Pacific Topsoils was a pretty big penalty for
the filling of wetlands As far as you know in the past
several years what larger penalties have been imposed

A By the agency

Q By the agency

A I dont know Well weve levied fines against people
that have done oil in Puget Sound I would have to look

at the enforcement documents Theres a lot of

different penalties that are assessed by the agency
Q With respect to the filling of wetlands

Well as I mentioned earlier this is the only wetlan

Examination by KOLER
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filling penalty that Im aware of or that Ive been

involved in at Ecology

And low long have you been at Ecologv I know you told

me earlier butIforgot
N

Actually I didnt tell you Ive been with the 1

Department of Ecology for 15 yyears

So as far as you know min that 15 year thisOkay

would be the only wetlandfilling penalty that would

ave gone to the Pollution Control Hearings Board
A Thats correct

Examination by KOLER

0004

Q And when youre enforcing like a spill you know what

definitely happened I mean you see oil in the water

is that correct

A Well Im not in the oil spill program

Q Okay ButI guessIm concerned about just

understanding how Pacific Topsoils got a penalty as

opposed to a warning or as opposed to an order saying
Go and get a wetland delineation or Go get us a

wetlands study How did Ecology just leapfrog forward

and give them this penalty

MS MARCHIORO Objection asked and answered

numerous times earlier in the deposition and I would

not want Mr Stockdale to be asked to go back over what

I would say was half an hour to 45 minutes of his prior
testimony

85
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studies on adjacent Cedar Grove site preformed during early

growing season
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using the seasonal wetland methodology

A Well I think it requires great care using the

seasonal wetland methodology I think it is a site

where it needs to be evaluated very specifically at

the early partof e growing season and it you are
ti

to use the standard wetland hydrology definition that

is typically accepted the wetland would need to have

cr an area would need to have water present for 14

consecutive days during the early part of the growing

season

And the most early part cf the growing season

would be the first two weeks in March And I havent

been on the site yet the first two weeks ih March and

I feel that absent that kind of information its

speculative to delineate wetlands

Q Paul Anderson testified on the growing season Does

your report address growing season issues

A Yes it does I discuss growing season in my report

I think I testified to that briefly earlier My

finding is that looking at the Everett climate data

theres a definite growing season in the city of

Everett based on probabilities of frost which is the

Corps methodology Its been accepted on other sites

Its the method of evaluating wetlands

season that

and growing

being used on the si e nor and its

JAMES KELLEY Direct Koler 363
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the very common approach to use when youre on a

difficult site and growing season may be an issue

Q And do you want to take a look at the wetland

delineation manual and just identify what sections of

itaddress growing season issues Mayte you can look

around I guess were on A 40 pages 28 through 29 is

what were looking at Excuse tile A 38 page 28 to

29

A And as I said before these Ecology manuals have

different gages and on this the growing season is

referred to on page 27 and then its also referred to

on page 28 and 29

Q And if youll take a look at A 123 Appendix G what

does that show

A I guess I havent found Appendix G yet

JUDGE NOBLE There appears to be in Exhibit

A 123 only Appendix E

Q Lets do this another way then since thats not in

the exhibit

Have you taken a look at the Cedar Grove wetland

delineation study

A Yes I have

Q And what relevance if any did it have about your

conclusions about the necessity of studying this site

during the early growing season

JAMES KELLEY Direct Koler 364
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A Well these Cedar Grove studies essentially used the

same methodology that I used I dont think they used

the word problem area methodology but essentially

thats what they used They studied the site during

the early growing season They documented the

presence of wetland hydrology using piezometers and

direct observations and soil pits and delineated

wetlands on that basis

In some cases they interpreted the wetland

hydrology criteria to be 28 consecutive days of soil

saturation or inundation and in my opinion thats a

little bit liberal and that doesnt seem to alien

with agency requirements But Ive stated the

criteria I would apply I w k11 apply is 14

consecutive days

JAMES KELLEYDirect Koler

And Dr Kelley just looking at A102 page 5

section 2 5 can you just tell us what relevance if

any that has to the methodology that you used

A Page 5

Q Page 5 and this is page 5 of the Smith Island

delineation for Cedar Grove Composting

A Yeah this is where they state their methodology for

groundwater and refer to the approach of using growing

season in making that evaluation

And in this case they identified the last spring

365
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frost of 2006 as the start of their growing season

and so thats a little more liberal than the standard

that I feel that I would apply on this site I would

4 use March 1st

5 Q Still same basic season of the year

6 A Yes And the wetland delineation manual says that you

do have to use professional judgment in evaluating

growing season issues

Q And if you go out in the winter can you even see all

of the species of plants on a site

A Well Ive been out on this site in December and its

been brown Ive not observed any growing plants

Ive observed frozen soil on the site in December

small patches of snow on the site in December

And Ive been out on the site in late January

January 24th I believe and some of the soil pits

that I had dug previously had standing water in them

and that water was in a frozen condition The top two

inches of the soil were frozen and based on those

observations and the lack of any green vegetation I

would conclude that this would notbe the growing

season on that site

Q Could ou take a look at
cis

Y your report Exhibit A1 on

table 7 page 34

A Page 37

JAMES KELLEYDirect Kolar
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18 Excerpt from GeoEngineeringsCedar Grove wetland

delineation showing that it was done early in the growing

season



The purpose of SAM is to assist wetland professionals in identifying and quantifying a potential wetland
function in an individual wetland The term potential is important because it is usually not possible to
verify the presence of a function from a single site visit A detelniination of the potential for a function to
occur based on the presence of physical characteristics that are conducive to that function is all that can
be determined in a quick evaluation For example we can tell that a site has good amphibian habitat but
it is not always possible at every season to tell whether amphibians are using that habitat SAM is based
on a system developed by Reppert Reppert et al 1979 that has been modified for greater applicability to
Northwest wetland ecosystems

25 GROUNDWATER MONITORING

GeoEngineers installed 15 shallow groundwater monitoring wells on the site Figure 5 to measure
groundwater elevations during the 2006 growing seasons Subsurface soil conditions were observed and
documented at the time of well installation Well locations were selected after the routine wetland

delineation was performed with the intent of verifying wetland boundaries Data loggers in each well
were used to record the elevation of free water in the well casing relative to the ground surface The data
was downloaded and verified for accuracy in the field weekly With this data it is possible to accurately
determine the depth of groundwater and duration of soil saturation at each well location

Both the Washington State Wetlands Identification and Delineation Manual Ecology 1997 and the 1987
Corps ofEngineers Wetland Delineation Manual define wetland hydrology criteria as areas in which soil
conditions are seasonally inundated andor saturated for a consecutive number of days greater than or
equal to 125 percent of the growing season When this level of saturation occurs within 12 inches of the
surface it promotes the establishment of hydrophytic vegetation and the formation of hydric soils For
much of Western Washington at low elevations the mesic growing season March 1 to October 31 or
frostfree days has been considered a good rule Ecology 1997 For Smith Island we use this time
frame as the growing season with a total duration of 245 days The last spring frost of 2006 Everett
Paine Field Temperature Data occurred on March 19 continuous groundwater monitoring began on
March 20 So for this study we consider the growing season to start on March 20 with duration of 225
days

Mapping the presence of wetland hydrology was used to either confirm or invalidate areas that were
determined to be wetlands using the routine delineation methodology Due to historic land use on the
site the routine delineation methodology proved inadequate to make final delineation boun arses or
wetlands on this site This portion of Smith Island has been subject to a high degree of disturbance ant
modification over time such that traditional wetland indicators soils vegetation hydrology are no longer
a reliable mean i en mg wetlands and delineating their boundaries

31 PAPER INVENTORY

30 RESULTS

The USGS topographic map and USFWS NWI maps are tools used to assist with the overall site
investigation The NWI map for this site indicates the presence of wetlands within the project area
Figure 2 NWI maps produced from interpretation of aerial photographs and topographic maps are
limited to the time frame in which they are produced The Union Slough channel adjacent to the northern
boundary of the site is classified as riverine tidal unconsolidated bottom permanently flooded R1UBv
deep water habitat The intertidal wetlands associated with the slough are identified as tidal riverine
aquatic bed unconsolidated regularly exposed bed wetlands R1ABUSN Four areas of palustrine
emergent temporarily flooded PEMA are mapped within the project area as well as one seasonally
inundated palustrine emergentscrubshrub area PEMSSC

File No 10625 001 16 Page 5
August 31 2007
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Figure 3 is the current soil survey digital coverage from the MRCS Soil data excerpted from the Soil
Survey of Snohomish County Area Washington USDA 1983 identifies one soil unit mapped within the
project area as Puget silty clay loam Map Unit 55 a mesic Typic Fluvaquent This soil is listed as

hydric in the Hydric Soils of the State of Washington USDA 1991 According to the soil survey this
soil is described as a very deep artificially drained soil formed in alluvium found on depressional areas in
flood plains from sea level to 650 feet Slopes are generally inclined at gradients ranging from 0 to 2
percent The top layer is dark grayish brown silty clay loam about 9 inches thick Beneath the surface
layer is an olive gray or gray silty clay loam about 60 inches thick or more A seasonal water table is at a
depth of 24 to 48 inches Permeability is low and available water capacity is high with 60 inches or more
of effective rooting depth

Other soil units mapped adjacent to the project area are classified as urban land Map Unit 78 and
Xerorthents level Map Unit 82 Urban land units are areas that have been developed and covered by
streets buildings parking lots and other structures that obscure or alter the soils Xerorthents are found
on till plains ranging from 5 to 1000 feet in elevation These units consists of nearly level areas where
the surface layer subsoil and substratum have been greatly disturbed removed or replaced by other soil
material These areas include unpaved parlcing lots dikes and levees mobile home parks athletic fields
and other urban uses Also included are areas of debris such as wood chips from lumber mills USDA
1983

32 AERIAL PHOTOGRAPH ANALYSIS

Aerial photographs obtained from DNR include photos taken in 2001 1996 1991 1987 1983 1978
1969 and 1965 These photos have been digitally reproduced and are presented in Appendix A Oblique
aerial photos were produced from over flights in 2006 and are used as background for the report figures
Since 1965 the site has been primarily used for agriculture with the site actively cultivated as recently as
spring 2005 Based on historic records the abandoned railroad grade was constructed in 1895 and was in
use 1901 A structure was located within the center portion of the project area The longitudinal
drainage ditch located in the northeastern portion of the project area was present in 1965 Appendix A
Figure A1

The 1969 photograph Appendix A Figure A2 shows the majority of the study area to be cleared and
graded with a developing tree and shrub layer within in the abandoned railroad grade Additional shrubs
are trees can be seen in the southern portion of the study area The study area is dominated by grasses and
has a network of ambulating trails most likely trodden by livestock The site appears to be drier than
other areas of Smith Island that do not show evidence of agricultural use in 1969

By 1978 Appendix A Figure A3 the eastwest access road had been installed to service a log yard
facility at the present Cedar Grove Composting facility site Shrub and trees species had been removed
from the majority of the study area with the exception of a few scattered clumps However emergent
vegetation structure and diversity appears to be increasing Subsequent photos from 1983 and 1987
Appendix A Figure A4 Figure A5 display a vegetation pattern indicative of non forested palustrine
wetlands Agricultural use of the site is apparent in the 1978 photograph Evidence of small clearings are
present in the 1978 photo which persist up to the 1987 photo These may be livestock wallows

By 1991 a localized area of filling had recently been completed in the east portion of the project area
Appendix A Figure A6 The southern portion of the site showed a greater diversity in vegetation with
shrub vegetation becoming established on a portion of the site

File No 10625 001 16 Page 6
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Up until 2001 there appears to be little change in land use of the site The 2001 photo Appendix A
Figure A8 shows clear distinctions in land use with little change in the western half of the site relative to
previous photos The area immediately west of the longitudinal ditch appears to have been drained andor
cleared due to the prevalent vegetation shift The area east of the longitudinal ditch has a vegetation
pattern associated with wetland conditions with a series of wide linear paths possibly created by farm
machinery The photo also shows the southern portion of the project area with an irregular network of
trails for apparent cattle grazing or localized agricultural uses

33 FIELD DELINEATION

The site was investigated by a thorough field review of the entire study area during three separate field
visits The northwestern and southeastern portions of the site were delineated between May 12 and May
25 2005 the southwestern portion of the site was delineated on April 23 2007 and the northeastern
portion of the site was delineated on April 24 2007 Data was collected at numerous locations within the
study area to identify the presence of wetland indicators Figure 4 presents sample plot locations
Topographic positioning presence of hydrophytic vegetation and evidence of near surface soil saturation
andor standing water indicated potential wetland areas Further investigation confirmed or denied the
presence of all three wetland parameters within the project site Photographs taken during the wetland
delineations are included in Appendix C of this report

34 GROUNDWATER MONITORING

Groundwater data was collected at 15 shallow monitoring wells located in transects throughout the project
area Data was collected eight times daily beginning on March 20 the first frostfree day of the growing
season recorded at the Paine Field weather station Figure 5 presents locations for the monitoring wells
overlain atop the original wetland boundaries as determined by the routine delineation method

Figure E1 Appendix E presents depth to groundwater for all wells from March 20 through May 20
This period was forpresentation because groundwater depths sitewide trend well deeper than
12inches after early May as the site dries up during the summer months It is assumed that the period of
highest groundwater depths and therefore the critical period for defining wetland hydrology is from
March 20 through May 1

A review of groundwater data indicates that shallow groundwater depth on the Smith island site fluctuates
primarily in response to rainfall Peaks in groundwater elevation Figure E1 coincide with precipitation
events Figure E2 Soil conditions in the well borings are topsoil atop a less permeable silty clay loam
layer Shallow groundwater appears to be perched atop this less permeable silty clay loam layer
throughout the site Inundation depths and wetland presence are largely determined by the heterogeneity
of depth to this soil layer throughout the site Data was compared to tidal data as well Figure E3 to
determine whether tidal fluctuations affect shallow groundwater depth Small diurnal elevation changes
are detected but on a much smaller scale than the tides We conclude that rainfall atop a less permeable
layer is the primary determinant for shallow groundwater elevation throughout the site with tidal
influence being negligible

According to the defined growing season for this site 225 days a well must demonstrate inundation to
within 12 inches of the surface for a consecutive number of days equal or exceeding 125 percent 28
days to meet the wetland hydrology criteria Of 15 wells eight meet or exceed these criteria wells 1 2
5 6 10 12 13 and 15 These wells match wetland areas established by the routine methodology

Wells that do not meet the wetland hydrology criteria include wells 3 4 7 8 9 11 and 14 Of these
sites wells 3 4 7 8 11 and 14 are located in areas determined upland by the routine methodology
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However well 9 is located within an area determined to be wetland by the field delineation Wells 7 8
9 and 14 form a contiguous triangle Figure 6 at the bottom portion of the site The data demonstrates
that these locations do not meet the wetland hydrology criteria Soils and vegetation at these locations are
highly disturbed and thus are no longer clear indicators for wetland presence Hydrology clearly shows
that these locations do not meet the criteria set forth by the Washington State Wetland Delineation
Manual and accordingly should be removed from areas delineated during the routine method wetland
delineation as shown on Figure 7

35 EXISTING SITE CONDITIONS

The project area is located on Smith Island west of SR 529 and the BNSF rightofway This portion of
Smith Island is bisected by the Cedar Grove Composting Facility access road Smith Island is bound on
the north and east by Union Slough and to the south and west by the Snohomish River Past land use
practices on Smith Island include diking and draining areas for cropland and pasture and logging yard
operations and storage The project site is generally level and dominated by grasses

351 Site Vegetation Characteristics

The site had been disked prior to the time of the wetland surveys Grass species are by far the dominant
vegetation types on the site Characteristic species include reed canary grass Phalaris arundinacea
redtop Agrostis alba colonial bentgrass A capillaries and northern mannagrass Glyceria borealis
Other plant species commonly observed on the site included bull thistle Cirsium vulgare and creeping
buttercup Ranunculus repens

352 Site Wildlife Observations

Wildlife observed during the delineations consisted mainly of passerine bird species Osprey Pandion
haliaetus were observed utilizing onsite trees as defensive positions against bald eagle Haliaeetus
leucocephalus nest predation Several great blue herons Ardea herodias were also observed flying
over the area

353 Surface Hydrology

The site contains agricultural drainage ditches that convey surface water within the site towards the
tidegates in the northern and western portions of the dike The tide gate is designed to prohibit any flow
of tidal waters into the site Ditches are oriented adjacent and parallel to the dikes and access road

354 Slough And Other Historical Water Features

The NWI map identified the eastwest blind slough along the southern border of the site as a perennial
drainage This slough is classified by the City of Everett as a Type S stream EMC SMP 1937160 The
slough is isolated from tidal inflow by a tide gate The tide gate completely eliminates any tidal
hydrology to the channel One additional slough located in the northeastern portion of the project area is
identified on the 1973 USGS topographic 75minute map for the Marysville quadrangle and was
observed during the investigation This feature conveys water north from the northeastern portion of the
study area through a tide gate and into Union Slough These sloughs primarily function to discharge
ground water fluctuating with the seasonal water table Overland runoff from surrounding land also
provides some hydrology Ground water appears to be relatively unmodified within the project area
However evidence of past dredging to clear and maintain the channel is present
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19 Testimony of Dr Kelley regarding the importance of

carefully studying hydrology on site that has been diked



1 the team that was out on the site

2 A Yes he was out on the site for most of that morning

3 and some of the afternoon is my recollection

4 Q And hes a geologist is that correct

5 A Thats my understanding

6 Q Can you explain your approach to the evaluation of

7 wetlands adjacent to the fill

8 A Well I commented earlier that we used the problem

9 area methodology and I commented about all the holes

10 that we dug next to the fill We were at the site in

11 early April and so as quickly as possible I wanted to

12 get some record of what the hydrologic conditions were

13 next to the fill because early April is considered in

14 the growing season and by most accounts its one

15 month into the growing season and so I didnt want to

16 be in

17 of the natural soil next to the fill

18 And the problem area methodology requires that

19 you obtain good documentation of whether wetland

20 hydrology is actually present in a wetland so youre

21 using an indicator that is a more reliable indicator

22 than for example oxidized rhizospheres which are

23 often a good indicator that there may be wetland

24 hydrology but its not bulletproof

25 Q And its just that its an indicator isnt it

a situation of not having any record in
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A Well it is an indicator

Q Weve had a lot of discussion this morning about when

you delineate a wetland Tell us when do you

delineate a wetland

A Well the requirement and theres been questions

about this this morning the requirement is that the

wetland evaluation well the requirement is that to

be a wetland it has to have wetland hydrology during

the growing season Thats part of the definition of

wetland hydrology is that its present during the

growing season Ins Wash ton as identified

in the Ecology manual the growing season is generally

defined between March 1st and October 30th

The Ecology manual actua y I think its isY

appendices to the Ecology manual states that in

some coastal areas the growing season can occur all

year long Ive worked in coastal areas where we have

considered the growing season all year long out on

the Olympic Peninsula out on the outer coast and in

peninsular areas of Puget Sound that are highly

influenced by warmer waters next to them

The climatological data for Everett shows that

theres a clear growing season They identify the

first date and last date of probabilities of frost

and this is the methodology that the Corps manual uses
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to identify a growing season Its also stated in the

Ecology manual as the appropriate approach to identify

the growing season

And that was the methodology I used here Its

the methodology that Ive used on many other wetland

projects where wetland delineations have been accepted

by the Corps Its the methodology that has been used

on sites north of this project area by GeoEngineers

consultants I believe on behalf of Cedar Grove

Q What effect if any did you give to were you aware

of characteristics of the site such as tide gates and

dikes and so on

A Yes I was I knew from previous work in the area

that Smith Island was diked and I drove around and

examinedthosedikesIfoundatide gate at the

northeast corner of the site The tide gate is quite

low in elevation Its probably six to eight feet

below the ground surface of the site and it has a

very strong influence on the drainage characteristics

of the site because it prevents Snohomish River water

and estuarine water from Puget Sound moving into the

site And the dikes of course prevent flooding

Q So what conclusions based on the presence of tide

gates and dikes and drainage tiles and so on did you

make about the hydrologic regime of the site
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MS MARCHIORO Objection Theres no

testimony by Dr Kelley about observations of drain

tiles so theres an additional fact that was entered

into that question

MS KOLER I withdraw the drain tile and

will go with dikes and tide gate

JUDGE NOBLE Okay

A I have not observed drain tiles on the site Ive

observed some small drainage ditches on the site The

dikes and tide gates suggest to me a highly altered 1
J

site

And I examined the soil survey thats available
1

on the Internet and these are exhibits in the record

that show the Puget soil type is a hydric soil but

it mapped as a drained hydric and Natural

Resources Conservation Service Web site which

documents and maps and makes available to the public

wetland soil information and identifies I think that

as much as 85 percent of Puget soil is a drainage

soil

So that was another indicator to me that this is

a hydrologically modified site and that when the Soil

Conservation Service did its soil mapping they mapped

the site with that understanding

Q Did the vegetation on the site manifest any sign of
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being on a hydrologically altered site

No I cant say that the vegetation indicated that

The vegetation as Ive stated before was facultative

wetland Its difficult to interpret because

facultative wetland plants can occur both in wetland

areas and in nonwetland areas And whaayauIta e

facultative plants on a hydrologically altered site

then its especially difficult to rely on vegetation

to make a wetland determination

a on sitesthat are hydrologically

altered can they not possess the presence of

hydrophytic vegetation and hydric soils for many

decades following the alteration of hydrology

They can I dont know about many decades but they

can persist especially hydric soils can persist for

many decades Whether hydrophytic vegetation persists

or not depends on the nature of that vegetation A

forest vegetation might persist for many decades

Are you familiar with WAC 173 22 080 that states

READING The presence of hydrophytic vegetation

and hydric soils may persist for decades following the

alteration of hydrology

Im familiar with that WAC I didnt recall that

specific quote

Okay What observations did you make about hydrology
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on the site based on using the problem area

methodology

Well I found that along the south perimeter of the

site of the fill footprint theres areas where there

is wet soil I found wet soil during my observations

in April 2007 and I found wet soil in that area

during Deber 2 Julary2008

I found that along most of the remaining

perimeter of the site the west side of the site and

the north side of the site that wetland hydrology was

generally absent that occasionally there would be a

high water table that might persist for a week or so

during the winter months but my observations show

that thats ephemeral that it doesnt persist all

winter long

And weve talked before about the green dot I

guess thats the name of it And I did find the green

dot has wetland hydrology and I identified that as a

real wetland a bona fide wetland

Q And the green dot was unfilled was it not

A Thats correct

Q Do you want to take a look at R 11 at pages 81 to 82

A Witness complies

JUDGE NOBLE And we have that as Exhibit

A 38
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A Yes

Q What influence if any did that document have on your

evaluation of the site

A Well I reviewed this document because it does provide

additional guidance and background on how you might

evaluate wetlands and delineate wetlands and theres

a section in this document that addresses wetland

evaluations on sites where you have drainage

alterations and partially drained soil and I found

that relevant to the Smith Island site

Q Are seasonal wetlands common in Snohomish County

A Yes theyre very common Theyre common in

agricultural areas in Snohomish County and theyre

common really in all landscape positions in woodlands

and disturbed areas and undisturbed areas

Q Are seasonal wetlands difficult to identify and

delineate

A Theyre quite variable in how they are to delineate

In a natural woodland where the natural vegetation has

not been disturbed and the soils have not been

disturbed they can be quite readily delineated and

you can often delineate them any time of year whether

theres hydrology present or not

But when youre on a site that has been

hydrologically altered and where the soils are
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classified as being partially drained and where the

vegetation has been modified so that most of the

plants on site are not plants that are native to

Western Washington theres quite a bit of uncertainty

in delineating seasonal wetlands

Have you had experience on other sites in the area

with seasonal wetlands

A Yes I have

Q Could you tell us about that

A Ive delineated seasonal wetlands really throughout

King and Snohomish County Many of the wetlands that

I delineated for the SeaTac Airport expansion were

seasonal wetlands I delineated seasonal wetlands

16EiiDr73gats n the same time these studies were going

on near Snohomish and near Monroe

Q Do you want to take a look at Appellants Exhibit R 35

and tell me what that is

A R 35

Q Im sorry its A 35

A Well this is an excerpt of some work that I completed

at the airport where the Port was required to prepare

some hydrologic monitoring in wetlands that were near

or thought to be near some of the third runway

expansion areas and a requirement of the permit the

Port received was to monitor wetlands over time to see
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1 like to make an offer of proof that since were

2 talking about seasonal wetlands that that is very

3 relevant and that this experience that the Port of

4 Seattle had you know indicated in that report is

5 relevant

6 JUDGE NOBLE Its not a complete report

7 It just has data from the other site and Ive ruled

8 that its not relevant

9 Thank you

10 MS KOLER Okay Thank you

11 Q Continuing by Ms Koler And then A 31 can you take

12 a look at A 31 and tell us what effect if any that

13 had on your evaluation of the Smith Island site

14 A Well A 31 includes climate data from areas near the

15 Smith Island site and its common at least in my

16 approach when I evaluate wetlands that have seasonal

17 hydrology to examine climate data and to determine

18 how rainy it has been and whether maybe the absence of

19 hydrology at a site might be because its been

20 particularly dry or the presence of hydrology at a
O

21 site might be because its been a very wet period of

22 time

23 So this is some of the climate data that I used

24 in making that evaluation

25 Q And was this site difficult to evaluate for wetlands
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using the seasonal wetland methodology

A Well I think it requires great care using the

seasonal wetland methodology I think it is a site

where it needs to be evaluated very specifically at

the early parf the growing season and if you are

to use the standard wetland hydrology definition that

is typically accepted the wetland would need to have

or an area would need to have water present for 14

consecutive days during the early part of the growing

season

And the most early part of the growing season

would be the first two weeks in March And I havent

been on the site yet the first two weeks in March and

I feel that absent that kind of information its

speculative to delineate wetlands

Anderson testified on the growing season DoesQ Paul

your report address growing season issues

A Yes it does I discuss growing season in my report

I think I testified to that briefly earlier My

finding is that looking at the Everett climate data

theres a definite growing season in the city of

Everett based on probabilities of frost which is the

Corps methodology Its been accepted on other sites

Its the method of evaluating wetlands and growing

season thats being used on the si e northand its
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the very common approach to use when youre on a

difficult site and growing season may be an issue

And do you want to take a look at the wetland

delineation manual and just identify what sections of

it address growing season issues Maybe you can look r
around I guess were on A 40 pages 28 through 29 is

what were looking at Excuse me A38 page 28 to

29

A And as I said before these Ecology manuals have

different pages and on this the growing season is

referred to on page 27 and then its also referred to

on page 28 and 29

And if youll take a look at A 123 Appendix G what

does that show

I guess I havent found Appendix G yet

JUDGE NOBLE There appears to be in Exhibit

A 123 only Appendix E

Lets do this another way then since thats not in

the exhibit

Have you taken a look at the Cedar Grove wetland 1
delineation study

Yes I have

And what relevance if any did it have about your

conclusions about the necessity of studying this site

during the early growing season
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1 A Well these Cedar Grove studies essentially used the

2 same methodology that I used I dont think they used

3 the word problem area methodology but essentially

4 thats what they used They studied the site during

5 the early growing season They documented the

6 presence of wetland hydrology using piezometers and

7 direct observations and soil pits and delineated

8 wetlands on that basis
t

9 In some cases they interpreted the wetland I

1
10 hydrology criteria to be 28 consecutive days of soil

11 saturation or inundation and in my opinion thats a

12 little bit liberal and that doesnt seem to align

13 with agency requirements But Ive stated the

14 criteria I would apply I will apply is 14

15 consecutive days

16 Q And Dr Kelley just looking at A102 page 5

17 section 2 5 can you just tell us what relevance if

18 any that has to the methodology that you used

19 A Page 5

20 Q Page 5 and this is page 5 of the Smith Island

21 delineation for Cedar Grove Composting

22 A Yeah this is where they state their methodology for

23 groundwater and refer to the approach of using growing

24 season in making that evaluation

25 And in this case they identified the last spring
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1 frost of 2006 as the start of their growing season

2 and so thats a little more liberal than the standard

3 that I feel that I would apply on this site I would

4 use March 1st

5 Q Still same basic season of the year

6 A Yes And the wetland delineation manual says that you

7 do have to use professional judgment in evaluating

8 growing season issues

9 Q And if you go out in the winter can you even see all

10 of the species of plants on a site

11 A Well Ive been out on this site in December and its

12 been brown Ive not observed any growing plants

13 Ive observed frozen soil on the site in December

14 small patches of snow on the site in December

15 And Ive been out on the site in late January

16 January 24th I believe and some of the soil pits

17 that I had dug previously had standing water in them

18 and that water was in a frozen condition The top two

19 inches of the soil were frozen and based on those

20 observations and the lack of any green vegetation I

21 would conclude that this would not be the growing

22 season on that site

23 Q Could you take a look at your report Exhibit A1 on

24 table 7 page 34

25 A Page 37
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Thats correct No excuse me table 7 page 34 of

A1

A Okay

MS MARCHIORO Im sorry Which page

MS KOLER Page 34

JUDGE NOBLE Excuse me Theres no table

on page 34

MS KOLER Do you want me to give you the

table thats on our page 34 It must have been

inadvertently left out Table 7 on page 34

THE WITNESS Its a two page table

MR LYNCH I have that

MS KOLER Judge Noble do you want me to

bring mine forward

JUDGE NOBLE No no I just want to make

sure

MS KOLER So were at A1

JUDGE NOBLE Okay Thank you Ive got it

now

Continuing by Ms Koler Can you explain this table

to the Board Dr Kelley

A Yes These are the sites located adjacent to the

perimeter of the fill that I started monitoring for

wetland hydrology and I explained earlier that I

started this monitoring on the first day that I was
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out on the site and this was April 2nd when I dug

these holes

And April 3rd the very next day I started

taking measurements and I took measurements

throughout the early part of April through mid April

during the 2007 growing season and then as the site

got wet again in the fall I started making periodic

observations during December and January and Im

going to continue that in February and certainly the

early part of March

And then I think well have a substantial amount

of information to conclude conclusively where wetland

hydrology exists next to the fill and where it does
not And with that information you can use the

atypical methodology as Paul Anderson explained and

infer that where fill was placed next to a wetland

the wetland may have been filled and where fill was

placed in a nonwetland area a wetland probably was

not filled

Q Do you show where these monitoring wells are anywh

in your report I think its at Appendix A

A Yes Theres a map in Appendix A theres a number of

maps Theres an oversize map in Appendix A that

indicates where these are And on this map theres a

more heavy black line that delineates the perimeter of

JAMES KELLEY Direct Koler 368



1

2

3

4

5

6

7

8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the fill and if you examine this in relatively small

type theres a variety of test bores that have numbers

next to them integer numbers number 6 number 7 and

near that number 2 is also a number with two decimals

The number with decimal places is the ground

elevation of that observation and then the test bore

number corresponds to the data thats listed in

table 7 on page 34 And this table is providing the

depth below the ground surface where I observed

standing water

Q Do you want to just go through that data for the

Board or do you want the Board to look at it

themselves or how do you want to handle that

A Well I can quickly run through my findings What I

found was

Q Or you can just summarize your findings

A I found on the south edge of the fill that there were

wet soil conditions and in this data matrix that

would correspond to soil pit numbers 1 through 5 and

during the winter months6 and 7 have some seasonal

wetness so this is an area where theres wet soil

conditions

I found that along the west side of the perimeter

of the fill and around up to the north side hat the

soils were generally dry they did not have a water
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summarize your findings relative to that figure

A Page 48 of my report

Q No You have Exhibit A48 you have an exhibit at

A 48

A Okay

Q And then you have a figure you have figure 2 in your

report

of this year

MS DOYLE Im sorry counsel but youre

losing me What exhibit number

MS KOLER Were at Exhibit A1

Dr Kelleys report

JUDGE NOBLE So its Exhibit A1

Q Continuing by Ms Koler So were at Exhibit A1

and you have exhibit you have page 48 you have a

summary of problem area analysis for potential

wetlands and then you have a figure

A The figure next to it

Q Yeah

A So this basically shows the summary that I just

provided and figure 12 which is on page 49 shows

the area where I found wet soil adjacent to the fill

that I believe should be considered potential wetland

and that should require further verification to

ascertain whether it is indeed wetland in the spring
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objection if theyre outside of the ones that

Dr Kelley has described in terms of date

JUDGE NOBLE I understand the objection I

think that they could be admitted for whatever weight

they can be given

MS MARCHIORO Thank you

JUDGE NOBLE given their condition and

the inability to determine exactly what time of year

most of them were taken

Exhibit A 27 will be admitted

Continuing by Ms Koler Dr Kelley did you use

oxidized rhizospheres in your wetland assessment

I did not rely on that indicator to evaluate the site

I did observe oxidated rhizospheres on the site

similar to what Paul Anderson has stated I found

some areasareas particularly along the south edge of the

site that they were fairly prominent and in many

others areas I do not find any oxidized rhizospheres

But the quality of that indicator to conclusively

identify wetlands is in my opinion questionable

because it is identified in the wetland delineation as

a less reliable indicator

And the wetland delineation manual identifie

that you should have supporting hydrology i ormation

if youre going to rely on that indicator and it also
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about wetlands being beneath the fill and I disagree

with their c o ncu s imss onthut And n th e re s a

small wetland area near the central portion of the

fill that I did not find to have wetland hydrology

Thats the V shaped man made wetland area

Yes thats correct

And you looked at A 102 the Cedar Grove wetland

delineation

wetland delineation

and A 123 the Northwest plant

What impressions do

sites during the early growing season and they

Wetland Inventories are useful when you start a

site

you have if

any of those reports

A Those struck me as well done professional wetland

reports that generally followed the wetland

delineation guidance and they followed an approach

that was similar to the approach that I took in

evaluating wetlands on the site Theyexamined their

focused on documenting the presence of wetland

hydrology

And what about the Northwest Wetland Inventory I

mean excuse me the National Wetlands Inventory

A Well we talked about that or youve talked about that

on other days Mfeeling is that the National

project but when you start collecting your own data

and are actually on the site digging holes and
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Dr Kelley you opine in your report that the

southwest corner of the site was wet but you thought

further study should be done

Why did you think further study should be done

Well I first examined that site in April and found

high groundwater I was on the site April 2nd and 3rd

observing that area and it followed March 2007 where

there was substantial above norma

may have dropped

day I may see it

inches below the

below the surface

precipitation

not Ive observed that area this winter and there

are times when theres a lot of water there and a

week and a half or two weeks later the water table

six or eight inches and so on one

at near the surface two or three

surface and on other dates I

observed the water table eight ten near 12 inches

And my opinion of that kind of water level

I

think there was 46 inches of rain that fell in

of 2007 and that was above normal precipitation It

was above normal precipitation using methods that the

Natural Resources Conservation Service identified for

evaluating the reliability of precipitation data in

making wetland determinations

So I was a little hesitant to use my observations

conclusively as to whether there was wetland there or
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fluctuation when its observed during the nongrowing

season and the rainy season is that theres a fair

chance or theres some probability thats more than

minuscule that that area might not be a wetland it

may not meet the wetland criteria were it observed in

the first growing season the first two weeks in

March during normal precipitation

Q Do you have some thoughts that that could be like a

so called seasonal wetland area like you observed at

Port of Seattle

A Well if it does meet the wetland criteria its

clearly a seasonal wetland If it doesnt meet the

technical cri its not a wetland

I have worked on projects where we have completed

wetland delineations in the fall early fall and

confirmed in November and December that there is water

on the site and come back to those sites in future

years to examine and monitor them and Ive found in

other years when rainfall is more normal that they

dont have water in the early growing season they

lose all water during the summer and in some cases

they do not have water even during the wet winter

months

Ive worked on projects where a wetland

determination was made during a very wet November in
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And these are the same kinds of situations that

have been evaluated and delineated on the property
north of this site and theyre the same kinds of

issues that Parametrix was trying to evaluate when

they did their study

Isnt there also I mean it seems like theres

cautions with all three aspects of evaluating a

wetland whether the soil is hydric or the vegetation

but arent there also cautions that come with looking

at the hydrology because you indicated I believe

that there was some team that was looking at some site

somewhere and theyre looking at the site shortly

after a large March rainfall So arent there also

cautions that come with looking at the hydrology

Thats correct And so you want to look at the

hydrology during the early part of the growing season

and you want tQlook at the hydrology during a period

of normal rainfall in early March It rains about 13

inches per day at this site in Everett That would be

the long term average So you can use that 13 number

and evaluate a two week period and say was this a

two week period that had normal rainfall was it above

normal was it below normal and you can make

professional judgments on that basis You could

determine that there was below normal rainfall and
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So the plants are present all year long They

cannot always be readily identified all year long

Q I guess my point is if anything the plant community

that Mr Anderson was looking at the amount of it was

under represented at the time he was out there because

he was looking in September as opposed to other parts

of the growing season

MS KOLER Mr Lynch if I could clarify

he was there October 27th

MR LYNCH Im sorry Okay October

A My experience with reed canary grass especially

because it is kind of a stiff and coarse grass is

that you can go out now and find dead reed canary

grass on top of the ground and you can identify that

as reed canary grass and investigate it as a wetland

Theres other grasses on this site that cannot be

readily identified outside of the gr wing season You

can make dominance estimatesduring September in most

cases if you can identify the species

Im not sure I fully understand your question
but Im not sure that it relates to the determination

that these wetland plants are indeed occurring on

soils that experience wetland hydrology and thats

the specific issue that Ive been trying to address

and its a specific requirement of the manual that you
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effect of fill on soils beneath
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10

1

2 MS KOLER No there isnt

3 At this time I would like to thank Mr Stockdale

4 for testifying

5 JUDGE NOBLE Just a minute I think the

6 Board might have a question or two

7

8

9 questions

JUDGE NOBLE Any redirect

MS KOLER Im sorry

JUDGE NOBLE Dries the Board have any

All right You may be excused at this time

Thank you for your testimony Mr Stockdale

MS KOLER Thank you Mr Stockdale

JUDGE NOBLE Other witnesses

MS KOLER Yes At this time Id like to

call Jon Sondergaard

JON SONDERGAARD being first duly sworn to tell the

truth the whole truth and nothing

but the truth testified as follows

DIRECT EXAMINATION

BY MS KOLER

Q Good afternoon Mr Sondergaard

Can you take a look

JUDGE NOBLE We need to have him identify

JON SONDERGAARD Direct Koler 484
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himself and spell his name

MS KOLER Okay

Q Continuing by Ms Koler Could you identify yourself

and spell your name

A My name is Jon Sondergaaro First naive J O N last

name S O N D E R G A AR

Q Can you tae a look at your CV aL Exhib t A105 and

tell me if that correctly represents your educational

background and employment

A Yes

Q And does that correctly reflect your qualifications as

an expert witness
i

A I believe so yes

Q Have you had occasion to go to Pacific Topsoils

35 acre field

A Yes I have

Q And have you conducted geotechnical testing of soils

at that site

A Yes we have

Q What kind of tests did you perform

A We collected a sample of the native soil at the site

at a specific location and returned that sample to our

laboratory in our office and performed a consolidation

test on that sample

Q And did the consolidation test that you performed
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been consolidated and compressed and would not return

to where its original position was

Does placing fill on native soils like this or a

stockpile like this on native soils does that prevent

the recharge of the shallow water table

exhibit

purpose only

A No it does not prevent that

Q Explain to me what effct if any it has on it

A Well in this particular case I looked at another

thing that we did and was a ked to do was to take a

look at the size of this fill in relation to what we

interpreted to be the recharge area of the shallow

water table beneath Smith Island And in looking at

that which is depicted on this handout that Ms Koler

just gave you

JUDGE NOBLE Wait Is this another

MS KOLER No Its for illustrative

purposes only

JUDGE NOBLE All right Lets give it a

number even though its for illustrative purposes so

that you can refer to it in the record and it will be

clear

So it will be Exhibit A 143 for illustrative

Continuing by Ms Koler So explain to us what
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effect the oh I already asked the question okay

A Basically what this figure shows is the area outlined

in red which is essentially Smith Island is the area

I interpreted to be the recharge area for this shallow

water table that you see throughout Smith Island

later date

The blue hatched area is an approximation of

wh re I determined the location of the fill pile in

question to be

nd when I you know compared the footprint of

that fill to the area of the recharge that fill pile

covers approximately two anti ahalf percent of the

total recharge area for the shallow water table So

when the shallow water table there would be recharged

primarily by rainfall that falls onto the ground at

Smith Island the fill pile there will intercept

approximately you know two percent or two and ahalf

percent of that total rainfall that falls on the

recharge area and the water that falls on the fill

would either infiltrate into the fill or run off the

fill and likely become available for recharge at a

But my opinion is that the placement of terse

fill piles would not have a significant impaaqt on the

abilityto recharge the shallow water table beneath

that fill
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0 Can you give us a common sense example of that so we

can picture this in our minds

A o response

0 Is it somethina like if you think of rain being a
shower give us

A Well I guess what Ive likened it to maybe in the

past is if you picture the shallow water table in a

bathtub say you have water in a bathtub where the

level of the water in the tub would be the shallow

water table say you throw a block of wood on that and

turn the shower on a certain amount of water that

falls on thblock of wood would not fall into the

tub but the water

water is entering the tub and it would not have an

impact on there would still be water underneath
r

that piece of wood because the water rises uniformly
it doesnt leave cavities or anything beneath that

piece of wood so it flows in to create an eua
surface

So I think its somewhat similar here where water

that falls onto the ground even though the area under

that fill is not directly receiving is being
intercepted by that fill pile and is not infiltrating
into that native ground directly the water table

underneath the fill is still connected to all that

JON SONDERGAARD Direct Koler

would still rise in the tub as the
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1 water table around it so the water that falls outside
of the fill ile will move in to recharge the area

under the fill

4 Q And so youre telling me that first of all are you
5 regarding a block of wood as being a pervious or an

6 impervious surface or material just to clarify your
7 example

8 A Probably an impervious surface in that case

9 Q Pervious surface or impervious
10 A Well wood is pervious but

11 Q Okay And then you talked about the water level would

12

13

14

15

16

17

18

19

20

equal out you wouldnt like have a depression in

the water level Is that like what principle is

that

A Well if you have changes in head in water it will

move from high head to low head So in this instance
if youre looking at rainfall rainfall that falls

outside of the pile will infiltrate to the shallow

water quicker than water that falls on the pile
because that is a shorter path to go

So if the quicker recharge outside the area of

the pile would tend to raise the head of the water

table thats not shadowed by that pile any increase
in head there above what the water table is below the

pile would cause that water to move underneath the

JON SONDERGAARD Direct Koler
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A Are you referring

fill

Q Yeah

A

pile because it would move to the area of lower head

Q So does gravity do that

A Year i777s gravity yes

Q If you put fill a stockpile

what effect

soils

Well the

of as the

know we can

testing is

of the soil

significant

due to that compression

Q What effect if any would the

ability of soils to become saturated

A Well under the loads

JON SONDERGAARD Direct Koler

on top of native soils

would that have on pore spaces in the

to the effect of loading soil with

process of consolidation of soil is a result

soil is compressed air and water is

squeezed out of the soil as the pore space is reduced

compression have on the

were talking about and you

actually calculate this as a part of our

that
even though the void space porosity

is reduced it still maintains a

enough amount of porosity to hold water
And so as longa porosity is filled 100
then it would be saturated

So even after consolidation theres plenty of
porosity and pore space to contain water within that
soil

percent
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Q Thank you Mr Sondergaard

MS KOLER I have no further questions
JUDGE NOBLE Cross examination

S MARCHIORO Yes

BY MS MARCHIORO

0 Now Mr Sondergaard Pacific Topsoil Smith Island
site is in hydrologic continuity with the Snohomish

River isnt it

MS KOLER Objection Outside of the scope

of dIrect

20 A Well

CROSS EXAMINATION

MS MARCHIORO Well you talked about the

recharge and to the extent that the recharge comes

from all around that would include the Snohomish

River

JUDGE NOBLE I think its appropriate cross

examination within the scope

MS KOLER And theres no foundation

JUDGE NOBLE Theres another objection that
there wasnt a foundation so perhaps you could lay
some foundation

MS MARCHIORO Okay

Continuing by Ms Marchioro If I recall correctly

JON SONDERGAARDCross Marchioro 49
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PTI site and that fill to be used to cap adjacent Model Toxics

Control Act remediation site
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2

3 Q Mr Finnerty where are you oh Mr Finnerty what

4 is your name and olease spell it for the record

5

6

8

10

7

9 1a

BY MS KOLER

A Thomas FinnertyFINNERTY

Q Mr Finnerty where are you employed

Pacific Topsoils

And what is your position

Im the construcion manager

Q Mr Finnerty are you familiar with Pacific Topsoils

35acre property at Smith Island

A Yes

Q Did you have anything to do with the of fill

on that property

A Well yeah I supervise the division of the company

that would be responsible for managing that type of

incoming material

Q Did you look at the area where the fill was placed

A Prior to placing it Yes I did

Q Thats correct

A Yes

DIRECT EXAMINATION

Q And what observations if any did you make about

first of a what sort of analysis did Pacific

Topsoils gotiaLcuoil any before dumping the

stock 1e on the property
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A I dont know anything that was done that you could

actually call an analysis

Q Did you

A I dont understand the question

Q Did you look at the characteristics of the site before

you put down the fill

Q And what observations did you make about the area

where yaks placed the fill as opposed to the area where

you did not place The fill

A Well the 35 acre site in general I guess you know

has been described many times today and it is correct

in the statement that its an agricultural field

Yes

agricultural use

MS MARCHIORO Objection Lack of

foundation that he has history with the site other

than observing it at the time the filling was being
done

JUDGE NOBLE Could you 1 some foundation

about his basis for these observations

Mr Finnerty what knowledge did you have of the

Pacific Topsoils 35 acre field with respect to

A Well weve owned the adjacent property for a number
of years an I was also responsible for doing the

reclamation of I think its about a 13 acre site that
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would be dLectly south of this 35acre field And it

was also identified as a wccd waste landfill

believe that Weyerhaeuser had had

was responsible for the reclamation of that

which took three years probably During that time

period I could visually sae the field to the north

thats in cfuestion

And what time period were you working on the wood
waste landfill reclamation

A Probably 2002 to 2005 something like that

Q And what observations if any did you make about the

field the 35acre field where fill was eventually

placed

A Only that it had been mowed and on a couple of

occasions 1 remember there being cattle there

Q And what observations I guess if we could go bac

now

MS KOLER Is that a sufficient foundation

Judge Noble in order to go on

JUDGE NOBLE Ill allow the question now

MS MARCHIORO I would only ask that you
recall that Mr Finnerty has only observed the site

since 2002 My recollection is the question had to do

with historic uses on the site thats at least my

recollection But to the extent that there would be a
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1 question about historic uses I dont know that

2 theres been a foundation laid to support that

3 testimony

4 MS KOLER Actually if I could clarify it

5 was nct with respect to historic uses I ask 1 him

6 what observations if any that he made about the

characteristics of the site before the fill was

3 placed

9 JUDGE NOBLE Thats right

10 NS MARCHIOjO And he answered that

11 JUDGE NOBLE Thats what I remember her

12 question was I dont remember she was reaching back

13 historically but his answer did reach back and

14 express some of the things that he had heard about the

15 site

16 MS MARCHIORO Okay

17 JUDGE NOBLE So do you understand its just

18 your own observations from the time you were there and

19 you saw things

20 THE WITNESS Yes I understand

21 JUDGE NOBLE So now he can answer

22 MS KOLER Okay

23 Q Continuing by Ms Koler So Mr Finnerty you were

24 on the adjacent site from what year

25 A Correct
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Q What year did you first go on the Weyerhaeuser
A Im only estimating but I think from 2002 to 2005 we

were actively engaged in the reclamation and then of

course its an ongoing facilit and its my first

stop every morning

0 So vow go to Smith Island every morning

Ccrrcct

Q And so it was during that period when you were going
to the site every mcrning that you observed co on

10 the prcDerty that was then owned by Weyerhaeuser i s

11 that correct

12 A Correct

13 Q Did you make any observations about the area on the

14 35 acre site where Pacific Topsoils placed fill or a

15 stockpile

16 A Well theres some monitoring wells out in that field

17 and occasionally there would be someone from I dont

know whether it was Parametrix or who was monitoring
those wells but someone would drive occasionally all
around out in that field and go to those well sites

perform some duty there I assume take water out

measure the water level something like that

Ive observed it mowed a couple of times When I

was asked to place or stockpile material in that

field I chose to do so in the area that I did because
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2 Q So you d dn t i on moist areas is that

8

1

areas

A Yes

Q dkay

it was the driest part of that field

to place fill out there

that was an option and

3 correct

4 A That s correct

5 Q And tell us about the area where you placed the fill

6 A Well it appeared to be either slightly higherhr itl

elevatian o better drained for whatever reFson You

know there is a couple of obvious areas clew to the

west where there was cattails growing in a small pond

for instance and another area slightly north of there

so I placed it in an area

if Im going to have to go

where you could observe standinc 7a r in the area
c

that the fill was placed

Q Let me just stop you Did you place fill in those

A No Theyre still visible

Q So that was a deliberate choice not to place fill in

that area

You can go on Im sorry I interrupted you
A And s really all there is You know I was asked

where well and first of all I was under the

impression that we were going to be using this fill

for pl ment on the landfill adjacent or at least

THOMAS FINNERTYDirect Koler 506



13

14

15

16

17

18

19

20

21

22

23

24

25

1

2

1

11

back and get the material just as a matter of course

Idut it where it was the driest

And so are there specifications about the material

that you have to put on your wood waste landfill cap

5 A Well yes theres a lot of criteria that must be stet

in order for material to a tually be used on the

7 landfill caT4 thays adjacent to the original property
0 It has tc pass g radation tests And this material

9 tha I put out there in lar e passed most of those

tests with the eception of water content and of

course that wiyl change if you put it out there and

12 let it dry

So I would categorize the type of material that

was put out there into two different categories One

of them was a high silt or clay type material The
s

other was more like a glacial till So the only real

effort was to separate those two streams because when

you go to reuse those types of material there are

differences in sensitivity to moisture when you handle
it

Q Now you have a big stockpile of material out there

Did you have yard debris in that big stockpile

A No

Q Did you have wood debris

A No
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Q Did you have construction debris

A No

Q Tie areas within the fill were just dirt is that

correct

A Well theres been a lot of discussion about this

the Nast but there was clean dirt placed Then 1

laced concrete on to of that in some areas up to

r

our feet thick in order to create a stable enough

ballasted surface so that you can operate heavy

machinery on it

Q Okay

A Beneath that layer of concrete there is no concrete

Q So theres this driving surface on the top and the

whole area

A Thats correct

Q And does Pacific Topsoils when theyre making a

stockpile mix together different kinds of material

A Well when youre attempting to recycle materials the

first thingLyou do is separate everything you possibly

can at t hint of entry on the facility So you

know there would be no reason to our every effort

is to separate those materials so they can be further

processed

Q So you wouldnt have any interest in having fill or a

stockpile that had yard debris construction debris
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and all kinds of different stuff all mixed up

together

Thats correct

And in fact 11 you had construction debris and some

of those other materials wouldnt the Snohoml3h

Health District be cut there because dont they

ogulate those tykes of materials

A I bc17ve they do

MS KOLER No further questions

JUDGE NOBLE Cross examination

CROSS EXAMINATION

BY MS MARCHIORO

Q Mr Finnerty you were here when Mr Baj sarowcz

testified werent you yesterday

A Yes I was

Q And isnt it true that the fill was placed on the

property for the purpose of expanding the composting

operations

A We dont have a composting operation at Smith Island

Im sorry

Well whatever the soil processing operations are

A Yes theres soil processed

So isnt it true that the purpose of placing another

fill on the site as Mr Bajsarowicz testified
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

2

3

yesterday in your presence was for the purpose of

clean

expandingthoseapftiat35acre parcel

A T would say thahat would be no First of all

41 Q So Mr Dajsarowicz is incorrect is that what youre

5 saying

G A Thats correct

7 0 Okay NowLont it true that none of the fill was

8 tested for

9 gite

10 A Well when

contaminants prior to being placed on the

material is brought to any of Pacific

Topsoils facilities whether it be something that was

stockpiled in this field whether its something that

is delivered to any of their facilities and then

further taken to some of our processing facilities
4

the first issue is whether or not those materials are

Q Well Im asking you isnt it true that none of the

fill was tested for contaminants to your knowledge

A I dont have that knowledge

Q Okay And y ust testified isnt it true that the

fill contains concrete

A The fill does not contain concrete
c

Q Okay Now would you be surprised have you had an

opportunity to look at the well logs for the wells

that were drilled through the fill
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MS KOLER Objection Once again this is

outside the scope of direct There was not a single

question or a single response pertaining to those well

logs

MS MAFCHIORO And Id be happ to answer

if you want me to

JUDGE NOBLE 1 think its going to the

material that was placed on the site and there was

testimony that it was clean dirt and quite a bit of

r

other testimony Im going to allow it

that right Ms Marchioro

And I think this is a preliminary question is

MS MARCHIORSure I just have one point

to make

Q Continuing by Ms Marchioro So it sounds like you

would be surprised that in fact many of the well

profiles the profiles for the wells that were

drilled identified that wood was in the material that

was removed to put the well in place

A I was there when they drilled the holes There was

not a bunch of wood that came from any core samples

period

Q So youre saying that the well driller is inaccurate

as well as Mr Bajsarowicz

A Well I was present when Mr Bajsarowicz testified

THOMAS FINNERTY Cross Marchioro
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10

Mr Bajsarowicz was not there knows very little about
soils and I would be very surprised if theres any
measurable amount of wood that waS ern those
bore holes If there was it would have been during
the top four feet therether is the possibility
that there is a small amount of wood mixed with
concrete that

Okay I thought

So it was the tops four feet its possible that there
1

would be wood mixed with that Below that it should
be clean fill

c ome s
r

in vlt

Q Were you there for ev single truckload that was

dumped on the site

A 11Lo My crew as
2 Now isnt it true that Pacific Topsoils accepted fees

for allowing fill to be placed on the site

MS KOLER Objection This is fly
outside the scope of direct and I have a continuing
object to these uestions that are outside the

scope of direct

MS MARCHIORO He supervised the filling
and to the extent that he knows it was his

responsibility to observe the filling manage the crew

that did the work on site I think its completely
within the scope

THOMAS FINNERTYCross Marchioro
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October 27 2006 site visit



1 October 27th site visit

2 Q And what did you document on your site visit in your

3 field notes

4 A I documented the general field conditions listed some

5 species It was a little uneven to walk cn so I

5 thought possibly the site had been disked at some

7 time

8 And then I also describe the soil color the fact

9 that there were mottles at 10 inches and the color of

10 the mottles or redoximorphic features The soil was

11 Hoist but not wet at 12 inches end there was

12 occasional hatches of spires rows in unmowed areas

13 The reed canary grass and the spirea were dominant

14 those are wetland plans wetland communities and on

15 the north side of the fill rills were visible and I

16 also saw concrete and wood and what appeared to me to

17 be construction debris

18 Q Did you reach any conclusions regarding the site

19 during your site visit

20 A Yes I did

21 Q What were those conclusions

22 A I concluded that there were wetlands on site fill had

23 been placed in wetlands and that a delineation needed

24 to be done

25 Q Do any of the manuals or guidance documents that you

PAUL ANDERSON Direct Marchioro 188
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Deposition of UL ANDERSON 103107

A Yes

Q Because you reliea on rhizospheres which are at the end
oft1 cut of ten did you reevaluate

the parameter to ensure that the proper drIcision was

reached

A I asked Pacific Topsoils to and they never pro7ided the

information

Im sorry You havent gottenDr Kellys report is

that correct

I of Dr Kellys report I did not receive the

Parametrix report which their biologist stated that

wetlands were found and I asked Pacific Topsoils to do

a delineation My purpose was not to do a detailed

delineation

I visited the site to determine whether I thought

there was sufficient evidence to ask for a delineation

and t at wetlands had been filled which is what I did

Did you observe that there were facultative species of
plants at the site

I would eve to look at myplant list I think one or

two of the species may be listed facultative and some

of the grasses maybe

Certainly there were e lot of grasses on the site

Yes

So in some areas that were grassy areas there were

Examination by KOLER
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Deposition of DL ANDERSON 10

It may be a manifestation of past agricultural activity
From a regulatory perspective that doesnt necessarily

mean the site would be viewed as agricultural land

Q Well the lands that Pacific Topsoils property

located on they humancertainly have been influenced by human
activity such as agriculture have they not

A They hat been influenced Agriculture is one or the

influences

Q And you cant take that out of the equation when you
look at them can you

A I found wetland vegetation and wetland soils on the

periphery of the fill and felt I had sufficient evidence
to request a delineation

14 Q But did you factor in to your analysis that this site
15 hasbeendisturbed by drainage facilities and so on
16 A Im not aware of drainage functional drainage
17 facilities on the site

18 Q You dont think the dikes have an effect on Pacific
19 Topsoils site

20 A I would not define a dike as a drainage facility
21 Q Water control facility

22 A A dike is a form of a water control facility
23 Q And the tidal gate and the dikes are influencing
24 activities or conditions on the Pacific Topsoils site

25 are they not

Examination by KOLER
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Depositicri of OL ANDERSON 103107

Im not sure what a facility is

Q By Ms Koler A dike is a facility is it not

F I wouldnt describe it as a facility As I and

Mr Stockdale have said repeatedly the dikes would

0 But it could

9 A It could

Q I mean clearly it could couldnt it

A It could it it could not

Q And tide gates same thing couldnt it

A

Tide gates generally would reduce the amount of water on
the site Whether it reduces it below the threshold to

meet a wetlandIdont know

reduce the amount of floodingg o the property but it

doesnt necessarily mean Mat tlri soismean
s

hyckclogy arent present

Drainage tiles

17 A Drainage tiles could I would expect that drainage
18

tiles that had not been maintained for 24 years would
19 have little or no effect

20 Q Pipes

21 A Im not aware of pipes Pipes potentially could Pipe
27

on top of the ground wouldnt have any effect on
hydrology

24 Q Pipes in ditches and so on would would they not
25 A

Im not clear where the pipe is or what the purpose is

Examination by KOLER
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the wetlands under the fill

A They used a methodology that I think is a standard of

practice in wetlands delination And maybe if I

could it would be easiest if I demonstrate fcr the

Board

youve got an area you can look on Tin aerial

photograph you can see what this looks like Its

got certain characteristics color whatever If you

place something on top of it now you can see that

well some of it is obscured but you can go back and
lock at the site conditions along the edge of this

feature and determine that theyre consistent with

features outside the book and that from looking at

aerial photographs or looking at the table before I

can infer that tabletop underneath the book is similar

to the tabletop you know in and out

What Parametrix did is they did transects across

site which included going from unfilled portions
of the site across the fill unfilled portions of the

site again similar to what I described with this

illustration

Q Now is this consistent with your analysis
Its a more detailed analysis What they did was a

delineation I never went on the site to do a

the

delineation I went on the site just to determine if

PAUL ANDERSON Direct Marchioro 210

15E



23 Trial Court Findings Conclusions and Order



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

EXPEDITE

No Hearing Set
Q Hearing is Set

Date August 21 2009
Time 900 am

Judge Thomas McPhee

v

PACIFIC TOPSOILS Inc a
Washington Corporation and DAVE
FORMAN an individual

Appellants

THE WASHINGTON STATE
DEPARTMENT OF ECOLOGY a
Division of the State of Washington

Respondent

STATE OF WASHINGTON
THURSTON COUNTY SUPERIOR COURT

FINDINGS OF FACT CONCLUSIONS OF 1

LAW AND ORDER

NO 082016380

FILED
SUPERIOR COURT

7HUR ST

RUG 21 Fl

EET

FINDINGS OF FACT
CONCLUSIONS OF LAW

AND ORDER

Pursuant to Chapter 3405 RCW this administrative appeal came before the Court on

June 19 2009 Pacific Topsoils Inc and Dave Foreman PTI appeared through their counsel

Jane Koler The Department of Ecology Ecology appeared through its counsel Senior

Counsel Joan Marchioro PTIs Petition for Review raised challenges under the

Administrative Procedures Act Chapter 3405 RCW to the Pollution Control Hearings

Boards Board decision below as well as constitutional claims outside of the Boards

jurisdiction

The Court reviewed all of the pleadings filed in this matter and has reviewed the full

administrative record including the transcript volumes of exhibits filed with the Board and

ATTORNEY GENERAL OF WASHINGTON

Ecology Division
PO Box 40117

Olympia
0OOQJoo566
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the written and oral arguments of the parties Pursuant to RCW34055701cand 5741

the Court enters the following Findings of Fact Conclusions of Law and Order

T FINDINGS OF FACT

11 PTI received clear notice of Ecologys asserted jurisdiction over the fill

activities on wetlands at its Smith Island property both before and after Ecology issued its

Administrative Order No 4095 Order No 4095 and Notice of Penalty Incurred and Due No

4096 Penalty No 4096 The contention that PTI was spreading fill over wetlands was

brought to PTIs attention in early summer 2006 By October 2006 Ecology was onsite

investigating the presence of fill over wetlands and PTI represented to Ecology that it was

undertaking a wetlands delineation by a consulting firm Parametrix

12 On March 3 2007 Ecology issued Penalty No 4096 to Pacific Topsoils

imposing an S88000 penalty for the unauthorized discharge of pollutants into waters of the

state Penalty No 4096 notified PTI of a the location of the penalty site PTIs Smith Island

facility b the authority for imposing the penaltyRCW 90481443 c the statute

violatedRCW 9040080 and d the reason for the penaltythe placement of fill into

approximately 12 acres of wetlands at PTIs Smith Island facility without a permit in violation

of RCW9048080

13 In addition to Penalty No 4096 on March 3 2007 Ecology also issued Order

No 4095 to PTI Order No 4095 notified PTI of a the authority for issuing the Order

RCW 90481202b of the clear connection between into the waters of the state the

language of the statute and wetlands Ecologys interpretation of the statute stating that

the violation was the unlawful discharge of polluting matter into waters of the state thxough the

placement of fill in wetlands at PTIs Smith Island facility and c the connection between

discharge of polluting matter and placement of the fill stating that the unlawful discharge

of polluting matters into waters of the state was comprised of the placement of fill material in

the wetlands at PTIs Smith Island facility

FINDINGS OF FACT CONCLUSIONS OF 2

LAW AND ORDER

ATTORNEY GENERAL OF WASHINGTON

Ecology Division
PO Box 40117

Olympia
586 QQQ000567360 ss6677O
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1
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3

14 PTI appealed the Penalty and Administrative Order The Board held an

administrative hearing on February 20 and 21 2008 at its offices in Lacey Washington All

parties were represented by counsel at the hearing and presented evidence and testimony to the

Board

15 On June 12 2008 the Board issued written Findings of Fact Conclusions of

Law and Order The Board affirmed EcologysAdministrative Order No 4095 and Notice of

Penalty Incurred and Due No 4096 in full PTI timely appealed the Boards decision to

Thurston County Superior Court

16 PTI separately moved for summary judgment on the issue of whether Ecologys

enforcement authority under the state Water Pollution Control Act WPCA Chapter
9048 RCW extended to wetlands This Court denied PTIs motion concluding that the

WPCA does encompass wetlands and Ecology has authority to enforce statutes regulating

those wetlands

17 On July 14 2009 this Court issued an Opinion affirming the Boards Findings

ofFact Conclusions of Lawand Order The Courts Opinion is incorporated by reference into

this Final Order and provides additional legal analysis and reasoning for the Courts decision

II CONCLUSIONS OF LAW

21 The findings of fact challenged by Pacific Topsoils are supported by substantial

evidence and are not arbitrary and capricious

22 PTIs challenges to the Boards conclusions of law are insubstantial and

unpersuasive PTI has failed to show that the PCHBs order is invalid due to erroneous

interpretation or application of the law

23 Wetlands are waters of the state as defined in RCW 9048020 and WAC 173

201A020 As waters of the state under the provisions of the WPCA Ecology is authorized to

regulate wetlands and take appropriate enforcement actions Ecology properly exercised that

authority in this case

FrND1NGS OF FACT CONCLUSIONS OF 3

LAW AND ORDER

ATTORNEY GENERAL OF WASHINGTON

Ecology Division
0 Box 40117

Olympia WA 985040117
360 5866770 00000056 8
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24 PTI alleged that Ecologys Order No 4095 and Penalty No 4096 failed to

provide sufficient notice of the claims against it and thus violated applicable due process

requirements PTI further alleged that the Boardsprocedure and conduct of the adminidtrative

hearing violated its due process The Court finds no merit to PTIs clue process claims PTI

failed to demonstrate that Ecologys Order No 4095 and Penalty No 4096 violated due

process requirements PTI further failed to demonstrate that Boards administrative proceeding

violated due process requirements

25 PTI also alleged that RCW 9048080 is unconstitutionally vague as applied to
it PTI did not meet the heavy burden required to prevail on such a claim The Court

concludes that RCW 9048080 is not unconstitutionally vague as applied to PTT

III ORDER

Based on the foregoing Findings of Fact and Conclusions of Law the Court orders that

the June 12 2008 Findings of Fact Conclusions of Law and Order of the Pollution Control

Hearings Board is AFFIRMED The Court further orders that PTIs constitutional due

process and void for vagueness challengesare DENTED

DONE IN OPEN COURT this c7 day of 2009

Presented by

ROBERT M MCKENNA

Attorney General

JOAN M MARCTTIORO WSBA 19250
Senior Counsel

Attorneys for Respondent

FINDINGS OF FACT CONCLUSIONS OF
LAW AND ORDER

J DGE THO PHE

Approved as to form

LAW OFFICES OF JANE RYAN KOLER

JANE RYAN KOLER WSBA 13541
Attorney for Appellants

4 ATTORNEY GENERAL OF WASIIINGTON
Ecology Division

PO Box 40117

Olm55667700 000000569
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Q

Depcsition of ERIK STOCKEA E 20 07

already hired them So youve also sired other people

and I am also aware of that

And Pacific Topsoils had a right to have a consulting
expert did it not

A Absolutely

Q And it then went on and hired people who actually

conducted testing beneath the fill

A Thats correct

Q And isnt that going to be a lot more valid than not

even looking at the area beneath the fill

A Well we have an interest in getting information about

what is under the fill Theres no doubt about that

Q And has anything led you to believe that the Parametrix

report that Ecology has been so focused on getting that

it involved testing of the area beneath the fill

A My understanding is that the Parametrix report did not

test under the fill It was delineating the wetlands at

18 the edge of the fill

19 Q So that report really wouldnt be as relevant as studies
20 that are now being done to determine whats beneath the
21 fill would it

22 A Its as relevant because it informs the wetlands that

have not yet been filled on the site that I believe

Pacific Topsoils has an interest in filling

And are you aware that theyve abandoned that plan

Examination by KOLER
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Q

Depositiora of ERIK FTOCKDALE 103107

A I dont know what Pacific Topsoils plans are currently
Q But at one time you were aware that they did plan to

fill that entire 37acre site

A Thats correct

Q And that they were going to gather information which

helped them make a determination about whether that was
a feasible plan

A Okay

Q So I guess I dont understand why Ecology would not be
satisfied with Dr Kellys analysis his continuing

analysis if Dr Kelly is actually studying the area
beneath the fill Thats the area subject to the

penalty Wouldnt those studies be the most relevant of
all studies

15 A It would help us if its done correctly figure out as

16 best as we can the extent of the violation that has
occurred on the site

18 Q Because like to date unless Im missing something
19 isnt Dr Kellys study the only study of the area
20 beneath the fill

21 A As far as I know it is the only effort that has been

made to look at wetland conditions on the site

Examination by KOLER

00 u 5 2

And so I guess if Pacific Topsoils hired a well

respected expert as soon as they were aware of Ecologys
concerns why would Pacific Topsoils be accused of foot

49
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Deposition cf iL ANDERSON 10 31 07

By Ms Toler Okay But these earlier photos when

3 photo can you tell that this is a wetland

4 A No not from the photo itself

5 Q So the photos just so Im straight and understand

6

7

8 A

9

10

11

that a wetland was filled

They are one of the pieces of evidence that we look at

when we consider the violation They identify the area

You can see where there isnt fill You can see where

there is fill but we are not relying on them alone to

12 determine whether wet ands have been filled

13 Q Do these photographs tell you if this area which

14 eventually was filled is a wetland

15 A No

16 Q Looking at the 2002 photographs do these photographs

17

18 wetland

19 A No

20 Q

21 A Correct

you look at it when you look at this 2000 aerial

your position the photon don tpresent any evidence

tell you that the area which was eventually filled was a

So theyre just more descriptive material of the area

22 Q which was eventually filled

23 A Yeah

24 Q So these photographs are really just anecdotal

25 information about the area that was filled

Examination by KOLER

001053
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Deposition of ANDERSON 10 31 07

A

Q

Weil Im not sure what you mean by anecdotal These

are photographs They show the site conditions I

believe that you know theyre labeled at a given time

and I believe that thats accurate They are part of

what we looked at when we considered the violation

Okay But these photographs wouldnt be used as

evidence that there was a wetland that was subsequently

filled

A Not by themselves They may be used for illustrative

10 purposes to show where wetland was identified on the

11 ground something to that effect but to look at the

12 photo and say This is wetland This is not theyre

13 simply supporting evidence

14 Q AndI guess toclarify theyre supporting evidence in

15 that they present evidence about the context of where

16 the fill occurred

17 A Thats correct

18 Q But not that wetlands were filled

19 A You cant say from the photos whether wetlands were

20 filled

2 Q Going on to look at the 2004 photographs of the site

22 what do these photographs tell you that led you to the

23
conclusion that a penalty should be imposed

24 A The photo raphs were one of the pieces of evidence that

25
we looked at as Ive said They werent more

Examination by KOLER

001051
65
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